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President’s Page 


What The Florida Bar Does for You 


(or What You Do for Each Other) 


In traveling around the state during the 
last several years, I have spoken to thou- 
sands of lawyers on an individual basis. 
Some common threads run through many 
of those conversations. One is that The Flor- 
ida Bar does not represent the interests of 
the average lawyer and is not responsive to 
his needs. Secondly, there is a feeling of al- 
ienation by government lawyers. Recently, 
I received a letter from a lawyer repeating 
these concerns. It’s time to explore these con- 
cerns, for, in my judgment, though you may 
choose to disagree, your elected officers and 
Board of Governors members always act 
with your best interest in mind and are con- 
cerned about the involvement of all Flor- 
ida lawyers, including those in government 
service. 

During my administration, we have at- 
tempted to address issues which are of con- 
cern to you, our members. We have taken 
a vigorous position on direct mail targeted 
solicitation and are working toward curb- 
ing abuses in lawyer advertising. Our legis- 
lative program has been improved and will 
continue to improve as our legislative rep- 
resentatives implement plans and programs 
that have been instituted. In addition, we 
are being more forceful in the presentation 
of the Bar’s positions and, in my opinion, 
are more effective. 

More lawyers have been integrated into 
the committee system by trying to eliminate 
lawyers from serving on more than one Bar 
committee at a time. A record number of 
government lawyers have been solicited by 
me to serve on Bar committees, which 
should help to alleviate the feeling of isola- 
tion that these Bar members justifiably feel. 
This process is continuing under President- 
elect Rut Liles. 

While accomplishing these things, we 
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by Ray Ferrero, Jr. 


have begun to implement the recommenda- 
tions of the oversight committee and be- 
cause of scrutiny given to all of our pro- 
grams, we feel fairly certain that dues in- 
creases (which were projected last year) will 
not materialize for the next several years. 
This has resulted from a combination of fac- 
tors, not the least of which has been the scru- 
tiny given to the budget by this administra- 
tion, your Board of Governors and the Bar 
staff. 

Americans, as a group, are undoubtedly 
the most generous people on earth. They vol- 
unteer their time, freely share their talents 
and give money to various good causes. Sel- 
dom, however, is money given “with no 
questions asked,” whether for charity, for 
investment, for taxes or dues. Before Ameri- 
cans give money, they want to be satisfied 
that it is being spent wisely, is not wasted 
and is being used for the purposes intended. 
That’s fair. It’s the American Way. And 
lawyers are typically American. 

Florida Bar members justifiably want to 
understand the “Big Picture” on how their 
dues dollars are spent. I can assure you, on 


behalf of the entire Board of Governors, the 
Bar leadership wants you to know exactly 
how your dues dollars are spent. Every mem- 
ber of the Board and Bar staff feels a keen 
sense of stewardship in using mandatory 
dues money. 

Last month, I analyzed in depth our griev- 
ance procedure and compared it to state 
regulation of other professions and other 
bar associations. Since one of the primary 
purposes of The Florida Bar is to assure the 
highest standards of professionalism in the 
practice of law for the benefit of its mem- 
bers and the public, it warrants some repe- 
tition. Of the $140 in dues you pay annually, 
nearly 51 percent funds the lawyer regula- 
tion program. In an effort to assist you in 
adhering to our self-imposed, strict stan- 
dards of ethics, The Florida Bar dissemi- 
nates the rules regulating The Florida Bar 
(September Journal). A toll free ethics 
WATS line connects you directly with eth- 
ics counsel at Bar headquarters. Informed 
advisory opinions on your own proposed 
conduct can be sought by calling 1-800-235- 
8619 (out-of-state it is 1-800-874-0005). The 
Bar will also issue informal-written ethics 
opinions to you, usually within three weeks. 

Ideally, lawyers should conduct their prac- 
tices in such a way that no complaints are 
ever filed against them. But in reality, the 
Bar gets nearly 7,000 complaints each year. 
The processing and investigation of these 
complaints are a time consuming necessity 
mandated by the Supreme Court as a ba- 
sic Bar responsibility. 

There are several points regarding self- 
regulation that I hope you understand and 
appreciate: 

© Weeding out or disciplining unethical 
lawyers from the bar is a service to you who 
are ethical practitioners; and 
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© The Bar seeks the most cost-effective 
and efficient manner in which to do its pri- 
mary job — which is to investigate attorney 
conduct and prosecute lawyers whose con- 
duct falls short of our ethical standards. In 
addition to resolving disciplinary problems, 
the Bar provides educational and other ad- 
visory programs through CLE programs 
and Bar publications. Through your partici- 
pation in these programs, hopefully, you 
will be knowledgeable and sensitive enough 
not to be subject to a discipline problem; 
and 

© Effective and efficient discipline will en- 
sure that we retain our role of self-regulation 
under the jurisdiction of the Supreme 
Court; and 

@ The process of self-analysis of our dis- 
cipline process is a constant and ongoing 
one and will insure that we are performing 
our responsibility to the public and the 
court. 

The Bar goes beyond educating and sen- 
sitizing you to your ethical responsibilities 
— the Bar also fosters your professional 
growth. The continuing legal education serv- 
ice, legal publications, annual meetings and 
conventions provide opportunities for pro- 
fessional growth. Lawyers are participating 
in CLE courses in record numbers this year 
and plans to involve the law schools in our 
advanced programs are progressing. 

The monthly magazine (The Florida Bar 
Journal) and the bi-weekly newspaper (The 
Florida Bar News), Bar-sponsored profes- 
sional liaison with the bench and law school 
representatives, designation and certifica- 
tion programs all contribute to enhancing 
individual and barwide competence and pro- 
fessionalism. 

The governing board, elected by you, lis- 
tens to you and seeks to represent your 
views. On your behalf, the collective voice 
of The Florida Bar is heard through the 
Bar’s legislative program and the public in- 
formation/ media relations program. The 
Bar has established strict guidelines for leg- 
islative policy and procedures in order to 
ensure the integrity of our representaion of 
you. With these procedures, we feel confi- 
dent that when the Bar advances a position, 
it has been arrived upon in a democratic man- 
ner after affording all interested parties an 
opportunity to advance their positions. We 
can then speak collectively for the profes- 
sion. 

The public information and bar services 
program generates editorial board visits, 
news conferences, news releases and broad- 
cast media public service spots, among other 
efforts to assist you in representing the le- 
gal professional’s point of view through the 


media to the public. By the time that this 
article is published, I will have met with edi- 
torial boards of nearly every major news- 
paper in the state, with plans to visit the 
remainder before the end of the year. In 
addition, radio, television and public ap- 
pearances ensure that we are advancing our 
positions forcefully. 

One area in which you have indicated you 
want the Bar to be involved is creating a cap- 
tive insurance company that would give 
stability to, and ensure availability of pro- 
fessional liability insurance at reasonable 
rates. I, along with Bar staff, your Board 
and dedicated lawyers throughout the state, 
are working tirelessly in an effort to devise a 
sound program, gain state and regulatory 
approval and make it available to you. We 
have accomplished that —the creating of 
Florida Lawyers Mutual Insurance Com- 
pany [FLMIC]. The major thing that re- 
mains to be done is that we fund it ade- 
quately. I am sure that by the time of our 
annual convention, FLMIC will have accom- 
plished its fund raising goal. 

There are a myriad of other programs 
offered by The Florida Bar that have been 
implemented to meet specific needs of 
members and the public. Before any pro- 
gram is implemented, it faces strict scrutiny 
of staff, the Program Evaluation Commit- 
tee, the Budget Committee and the Board 
of Governors. Once implemented, each pro- 
gram faces annual scrutiny through the 
budgeting process, with your elected board 
ascertaining whether specific goals and ob- 
jectives should be funded at requested levels. 
The proposed budget is printed in the Bar 


News and public hearings are held through- 
out the state so that you, the members, can 
comment. 


Within the Bar staff, there are strict cost- 
accounting procedures to ensure efficiency 
and maintain accountability. The budget- 
ary philosophy is that most programs 
should be, or be close to being, self-support- 
ing so as not to occasion an increasing drain 
of dues dollars. Such responsible oversight 
speaks well of the Bar leadership’s steward- 
ship as a “trustee” of your dues contribu- 
tions. 


One reason the Bar, as an association, is 
able to do so much within the constraints 
of the dues dollars is because you, our mem- 
bers, do so much. Literally thousands of 
you, at your own expense and on your own 
time, provide countless hours of dedicated 
volunteer service to your peers through 
work on various Bar commissions and com- 
mittees, and as volunteers in our grievance 
procedure. It is a tribute to all of you who 
serve so selflessly the profession, your peers 
and the public. 


The Florida Bar is not just an organiza- 
tion — The Florida Bar is 42,000 men and 
women, and I’m proud of what you do 
through the organization for each other. Es- 
sentially, what The Florida Bar does for you 
is what you do for each other! For those of 
you who are not involved, get involved — 
be it on a county, circuit or state level. The 
more you do, the less disenfranchised you 
will feel and you will recognize that the Bar 
is, in fact, doing things for you and in your 
best interest. 


Letters 


Military Not a Diversion 

In the January 1988 issue of the Jour- 
nal, Mr. Steven Wallace’s article on “Evi- 
dence and Discretion — Charging with the 
Prosecutor’s Two-Edge Sword” contained 
a reference to the long discredited practice 
of allowing a person who is pending dis- 
position of criminal charges to enter mili- 
tary service as a form of diversion from 
the local criminal justice system. 

The author quite properly did not en- 
dorse this improper practice but the refer- 
ence itself may suggest to the unaware that 
this is a valid form of diversion. 

Judges, prosecutors, and defense coun- 
sél should realize that such a practice may 
amount to an act of criminal fraud under 
the Uniform Code of Military Justice on 


the part of the offender who enlists. It may 
involve fraudulent actions by a military re- 
cruiter and it may unnecessarily waste the 
nation’s scarce resources to correct the 
harm that has been improperly wrought. 

The military service is still an excellent 
opportunity for young people to learn self- 
discipline, teamwork, obedience, and re- 
spect for self and others, but the demands 
of military service are too high for those 
who have already failed. It is not fair to 
the defendant and it is not fair to the na- 
tion and the many outstanding men and 
women who enlist without such improper 
compulsion to treat military service as a 
diversion program. 


KENNETH H. CLEVENGER 
APO New York 


THE FLORIDA BAR JOURNAL/APRIL 1988 5 


Executive Directions 


Legislation —1988 


by John F. Harkness, Jr. 


Beginning April 5 for 60 days, your Flor- | 


ida Legislature will be in session. If history 
is any prognosticator of what will take 
place, there.will be many bills that lawyers 
will have an interest in, both from a pro- 
fessional point of view and also personal. 
There are hundreds and hundreds of bills 
introduced each year and hundreds become 
law. 

The Florida Bar’s legislative program has 
always been one of gathering and dissemi- 
nation of information. We attempt to gather 
facts and figures to provide legislators and 


legislative committees about proposals they 


are considering. We also try to disseminate 
information to our members pertinent to 
bills and proposed amendments to the stat- 
utes. One of our main functions is to be a 
conduit of information from our members 
to the legislature and from the legislature 
to our members. We try to keep you in- 
formed through current articles about bills 
in The Florida Bar News and what the like- 
lihood is of them becoming law. 

The Bar will support a limited number of 
legislative positions during the session. 
Other legislative proposals are supported by 
our committees and sections: During recent 
years, the provisions for sections to take po- 
sitions on legislative bills have been some- 
what liberalized so that sections can take 
positions on bills that affect their substan- 
tive areas of practice. For example, the Fam- 
ily Law Section supports the creation of a 
statute which authorizes statutory equita- 
ble distribution. It also opposes legislation 
for nonbinding arbitration in certain fam- 
ily law matters. The Real Property, Probate 
and Trust Law Section supports the estab- 
lishment of a commission to study the needs 
and to suggest reforms in the area of guardi- 
anship. The Disability Law Committee has 
taken a position in support a comprehen- 
sive revision of all statutes pertaining to 
guardianship, continued funding for the pub- 
lic guardianship programs in place and an 
extension of the programs into other cir- 
cuits. 


There will be many other positions that 
committees and sections will request to take 
prior to the start of the 1988 legislative ses- 
sion. 

Presently, The Florida Bar has a limited 
number of positions on matters of general 
interest. In this biennium, The Florida Bar 
has taken 16 positions. Some of these mat- 
ters were concluded during the 1987 session 
or one of the special sessions. Other mat- 
ters will be taken up and carried forward 
through the 1988 session. As was noticed 
in the Bar News, The Florida Bar opposes 
legislation that would repeal the discovery 
rule regarding depositions in criminal cases. 
The Bar also supports an amendment to Ar- 
ticle V of the Constitution that would re- 
quire all judicial vacancies to be filled 
through the Judicial Nominating Commis- 
sion selection process with the appointees’ 
terms to last to the next January following 
the next primary and general election oc- 
curring at least one year after the date of 
appointment. This amendment would pre- 
vent the situation where a person is ap- 
pointed to a judgeship and then must turn 
around and run for the position within one, 
two or three months. 

The Study Commission on the Florida 
Trial Court System has rendered its report 
to the legislature, and I am sure many of 
these recommendations will be considered 
in one form or another. The Bar will be tak- 
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ing positions on these issues as they are pro-. 
posed. So far, the recommendations from 
the study commission are: 

@ There be no changes made in the or- 
ganization structure or jurisdiction of Flor- 
ida’s trial courts. 

© The Constitution be amended by de- 
leting the word “temporary” from the lan- 
guage which authorizes the chief justice to 
assign a judge or justice to perform duties 
in another court. This would answer the ques- 
tion created by the Payret v. Adams case. 
That case held that the chief justice can only 
make appointments for up to a six-month 
period. 

© The existing nonlawyer county judges 
be restricted from qualifying for election in 
any election occurring after the fall of 1992. 
This would cause all county judges to be law- 
yers after 1996. 

© The Supreme Court be authorized to 
create a civil traffic hearing officer system 
under the supervision of the chief judge for 
the purpose of hearing civil traffic infrac- 
tions. 

Since these are vital to the administration 
of our system, I am sure the Bar will be 


called upon to take a position and testify. 


Another important report that has just 
been finalized is the report of the Academic 
Task Force for Review of the Insurance and 
Tort Systems. Their final recommendations, 
which went to the legislature at the begin- 
ning of March, will be analyzed and debated 
as time goes on. 

As you can see from these recommenda- 
tions, many if enacted in one form or an- 
other will affect your personal and profes- 
sional lives. The Bar will endeavor to keep 
you informed of the measures as they go 
through the process. If you have any ques- 
tions concerning where a specific proposal 
is, be reminded that the information is avail- 
able by calling The Florida Bar and asking 
for the Department of Governmental Af- 
fairs. 

Your comments and input as to legisla- 
tion are always welcome and solicited. BJ 
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and genealogical chart. Please call collect. 


ALTSHULER GENEALOGICAL SERVICE, INC. 
A Florida Corporation 
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Offices and Correspondents in the United States and throughout the world 


Over 40 years of service to 
ATTORNEYS - ADMINISTRATORS - GUARDIANS - EXECUTORS - TRUSTEES - BANKS 
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Attorney 


The Florida Bar Actively Addresses § 


by Judson H. Orrick 


n The Verdict Paul Newman portrays the stock concep- 

tion of the alcoholic attorney. As Francis Galvin he is 

barely hanging on, covering his bar tabs and the rent for 
his rundown office by hustling settlements for clients solicited 
at wakes and funerals. 

Contrast that character with a real life lawyer Ill call Joe for 
the purposes of this article. He’s a man at the top of his profes- 
sion, a name partner in a prestigious “a/v” firm, with a suite of 
offices overlooking Tampa Bay. He’s 


lier, his memory seemed to be slipping. A good-natured, jovial 
man, he recently had been unduly harsh with young associates. 
The partners knew he was drinking heavily, but were not aware 
that he was carefully administering a maintenance dosage of 
alcohol seven days a week, and had been for several years. His 
drinking had affected his practice, certainly, yet it was not to 
the point that he’d become an embarrassment to the firm. The 
partners also suspected, correctly, that were they to confront 


happily married. His kids are doing 
well in school. He’s got plenty of 
money, is well-known and well-liked. 


him he would say their fears were un- 
founded. Perhaps he would quit drink- 
ing for awhile, they thought, but the 
problem ran deeper than that. A few 


But, like Galvin in the 1982 film, he 
takes three shots of liquor each morn- 
ing to steady his shaking hands, three 
more shots over lunch at the club to 
smooth out the afternoon. At night 
he drinks himself to sleep. 

Frank Galvin is a figment of a screen- 
writer’s imagination. He'll never com- 
mit malpractice, never run afoul of his 
state bar’s lawyer discipline system. If 
at the end of the film he absconds with 
a widow’s life savings or leaps from 
his office window, well, maybe New- 
man will make a more uplifting movie 
next time around.... 

Contrast Joe. If he continues to feed 
his disease, chances are good he will 
commit malpractice, will get in trouble 
with The Florida Bar, will lose his 


With a statewide network of 
150 recovering alcoholic 
attorneys who have substantial 
sobriety time, a Florida Lawyers 
Assistance caseload of 200 
more lawyers recovering from 
alcohol or drug addiction, and 
lawyer AA groups organized in 
cities across the state, Florida 
lawyers are facing up to one of 
the profession's toughest 
problems. 


weeks of drying out was not the solu- 
tion.... 

Fortunately for Joe, his partners de- 
cided they needed professional help. 
And they knew The Florida Bar could 
offer that help, because they had seen 
advertisements in their Bar publica- 
tions for Florida Lawyers Assistance, 
Inc., the Bar-sponsored program cre- 
ated to assist lawyers with drinking 
and/or drug problems. The partners 
called Charles Hagan, director of 
FLA, and organized an “intervention” 
designed to force Joe to see the real- 
ity of his situation. 

It was a difficult decision, but after 
some lengthy discussion and soul 
searching, the partners determined 
that Joe needed their help, and they 


family, his stature in the community, maybe his life. Joe’s prob- 
lem is real. 

The question becomes: What can be done to rewrite Joe’s 
story, to avoid a tragic last scene ? 

Joe’s partners asked themselves that question last fall, after 
noticing a decline in the lawyer’s performance. He was no longer 
the tack-sharp practitioner who led them to form the firm. Once 
able to recall minute details of conversations held months ear- 
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weren’t going to sit by until things got so bad that he could no 
longer deny the problem. They brought Hagan in, planned and 
rehearsed the intervention. 

Joe remembers that November day: “A meeting of the execu- 
tive committee was called for Saturday morning. That was not 
unusual. The first order of business was a case we had been 
working on for some time. We discussed the status of the case. 
For the next item on the agenda, the door opened and in walked 


q 
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coholism— 


an Age-Old Problem 


my three closest friends, followed by my doctor, a former client 
and a man I had not seen before. At first I thought it was a 
practical joke. But my doctor was there, and he wouldn't 
be in on a joke. The client was a lawyer I had helped a 
year earlier, when he closed his practice to enter a treat- 
ment center. They were all looking at me. 
“My stomach developed as big a pit as it is possible 
for my stomach to develop. I saw my career, my 
whole life, in ruins. I thought it was the end.” 
The man Joe had not seen before was Hagan, 
who orchestrated that intervention as he had doz- 
ens of others, both for lawyers and those outside 
the profession. The key to a successful interven- 
tion, Hagan says, is to confront the alcoholic with 
documentation of his excessive drinking, and its 
effects on his work, his relationships, and other 
areas of his life. The partners and Hagan were 
well-prepared for that Saturday. By the end of the 
meeting Joe agreed to enter a residential treatment 
center for alcoholics. 
“At the time I thought they were crazy as hell, and 
I told them so,” Joe recalls. “But I agreed to go, because 
it was the only way to get them 
off my back.” f 
His partners had to be j 
mistaken, he thought. He f 
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couldn’t be an alcoholic —he wasn’t prone 
to drunken rages, didn’t beat his wife, abuse 
his children. He hadn’t been arrested for 
DUI in nearly 10 years. He’d never missed 
a court date because of the booze. True, 
he’d recently argued a case before the dis- 
trict court with six ounces of vodka under 
his belt, but he’d won, hadn’t he? 

“I was in deep, deep denial,” the lawyer 
says now, after several months of sobri- 
ety. “I thought you couldn’t be an alco- 
holic if you went to the bar, ordered a triple 
Chivas Regal and left a big tip.... Now I 


know. You’re looking at a 100 percent, 
bona fide alcoholic. I’m the real thing.” 

His attitude toward his partners also has 
changed since that November morning. “I 
am quite fortunate,” he now says, “to have 
partners with a low tolerance for drunks. 
I have no doubt they saved my life.” 


Florida Lawyers Assistance, Inc. 
Joe is just one of more than 200 lawyers 
who have been helped in some way by Flor- 
ida Lawyers Assistance since the program 
received the Board of Governors’ go-ahead 
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a little over two years ago. With the aid 
of some 150 “network members,” lawyers 
who are recovering from alcoholism or 
drug addiction, Charlie Hagan and FLA 
are making inroads into what has been 
called the most difficult problem area the 
organized Bar faces in terms of lawyer dis- 
cipline. 

A survey several years ago suggested as 
many as 40 percent of the lawyer griev- 
ances filed in New York and California re- 
lated in part to alcohol or substance abuse. 
Florida Bar officials say the figure is lower 
here, but is a significant problem nonethe- 
less. Pointing to National Council on Al- 
coholism statistics which say 10 percent of 
the United States’ adult population is af- 
flicted to some degree with the disease, 
Hagan estimates as many as 4,000 Florida 
lawyers may have drinking problems. 

The importance of those numbers was 
not lost on Justice James C. Adkins, a re- 
covered alcoholic who, as a member of the 
Florida Supreme Court, nine years ago 
helped create a special Bar committee on 
alcoholism. Under the leadership of Jus- 
tice Adkins, Charlie Hagan, former Board 
of Governors member Harry Goodheart 
III of Bradenton and Judge Michael Hanra- 
han of Jacksonville, the committee founded 
a network of 45 recovering lawyers dedi- 
cated to assisting other attorneys in over- 
coming the need to drink. 

With funding from the Bar, the network 
set up a toll-free “hotline” lawyers could 
call to talk in confidence with fellow alco- 
holic attorneys who had found a solution 
to their common malady. The program’s 
early successes earned the confidence and 
growing support of the Board. By 1985, 
the governors were convinced the problem 
demanded greater attention and financial 
support from the association. Florida Law- 
yers Assistance was incorporated on Feb- 
ruary 6, 1986, charged with taking a more 
active role in the fight against attorney al- 
coholism. Having someone sitting by the 
phone who is uniquely qualified to assist 
the alcoholic attorney reaching out for help 
was good, but it was no longer enough. 

Meanwhile, the Florida Supreme Court 
and Board of Bar Examiners were begin- 
ning to recognize and address the prob- 
lem as well. Members of the Special Commit- 
tee on Alcoholism had been asked to evalu- 
ate a candidate for readmission whose dis- 
barment had come about in substantial part 
because of his alcoholism. FLA’s work was 
expanded to include evaluating lawyer dis- 
cipline cases involving alcoholism, and moni- 
toring the probation of lawyers suspended 
for misconduct related to alcoholism or 
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other drug addiction. See The Florida Bar 
v. Headley, 475 So.2d 1213 (Fla. 1985). At 
the time of this writing, Florida Lawyers 
Assistance had entered into “sobriety con- 
tracts” with 34 “system assigned” Bar mem- 
bers; lawyers sent to FLA by the Bar, Su- 
preme Court or Board of Bar Examiners. 

After two years on the job, Hagan finds 
the work of FLA falls primarily into these 
categories : 

Interventions — At the request of those 
closest to the alcoholic lawyer (usually a 
spouse or partner), FLA will stage an in- 
tervention designed to get the lawyer into 
treatment before he or she gets into trouble, 
as in the case of the Tampa lawyer. As de- 
scribed above, the intervention involves con- 
fronting the lawyer with specific examples 
of alcoholic behavior and breaking through 
the lawyer’s denial of the problem. Once 
a lawyer enters a recovery program (usu- 
ally a residential treatment program, fol- 
lowed by participation in Alcoholics Anony- 
mous) his or her progress is monitored by 
Hagan and a network member. 

Court-ordered probation — The Su- 
preme Court now recognizes alcoholism as 
a growing problem in its lawyer discipline 
orders. Florida Lawyers Assistance is 
charged with evaluating cases for the Bar 
and monitoring probation once a lawyer 
has been disciplined for unprofessional con- 
duct believed to be related to addiction. 
With the help of network members, Hagan 
follows the lawyer’s progress in recovery 
and makes recommendations to the Bar 
concerning the member’s return to mem- 
bership in good standing. 

Conditional admissions — The Florida 
Board of Bar Examiners recognizes it also 
is faced with a growing number of appli- 
cants who have a history of substance 
abuse. Under rules adopted by the Supreme 
Court, the board now may enter an agree- 
ment with the applicant which allows the 
applicant to be admitted on the condition 
that he or she remain active in a recovery 
program and have his or her progress moni- 
tored by the Bar through FLA, usually for 
a period of two years. At the time of this 
writing, FLA has files open on 14 condi- 
tional admittees. 

Self-referrals — Most of FLA’s work- 
load still comes through calls to the toll- 
free hotline (800/282-8981). Hagan dis- 
cusses the caller’s alcohol and/or drug prob- 
lem, compares notes from his own days 
of active addiction, and arranges for ap- 
propriate steps to be taken to get the call- 
ing lawyer into treatment. Usually a net- 
work member in the caller’s area is con- 
tacted to meet with the caller immediately. 


Followup action is arranged between the 
lawyer, Hagan and the network member. 

FLA also has conducted educational 
workshops for state and local bars, and 
has helped to organize a support group for 
recovering lawyers in Tallahassee, Sarasota, 
Ft. Myers, Orlando and West Palm Beach, 
as well as two groups in both Miami and 
Ft. Lauderdale. 


Conclusion 

With a statewide network of 150 attor- 
neys with substantial sobriety time, an ac- 
tive FLA caseload of 200 additional recov- 
ering lawyers, and attorney AA groups or- 
ganized in most major cities in the state, 
The Florida Bar has taken bold steps to 
combat the effects of alcoholism within its 
membership. Fu.ure Board of Governors 
action on FLA funding will determine how 
far the organization continues to move to- 
ward meeting what those close to the prob- 
lem see as a growing need. Already, Hagan 
and others agree, the Bar has shown more 
courage than many professional groups in 
recognizing a responsibility to its impaired 
members — and as more members recover 
and become part of the network of volun- 
teers helping still others, more and more 
lawyers will be able to find assistance that 
not long ago was unavailable. 

In the last scene of The Verdict, Paul 
Newman is sitting in his office sipping a 
steaming cup of coffee, presumably think- 
ing about a brighter future. The last time 
I saw the lawyer I’ve called Joe in this arti- 
cle, he was getting on an elevator with his 
partners, making jokes, heading for lunch 
at the club. “They’re buying....When I got 
out of treatment, we went to lunch and I 
told them I could never repay them for 
what they did for me, so there was no point 
in my buying them lunch.” Bi 
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With Florida’s 
Appellate Courts 


by Judge George W. Hersey 


he legislature has added no new judgeships to 
the district courts of appeal for more than five 
years.! During that same period Florida has ex- 
perienced extraordinary increases in population accom- 
panied by rapid economic expansion, resulting in corre- 
sponding increases in the number of judges in the trial 
courts and the number of attorneys practicing before them. 

Population has experienced a 19.6 percent increase from 
9,746,324 in 1980 to 11,657,843 in 1986 while the number 
of lawyers increased 42.4 percent from 21,151 to 30,128 
and the number of circuit court judges increased 17.9 per- 
cent from 302 to 356.2 In 1980, 11,760 cases were filed in 
the district courts of appeal. In 1986 there were 15,800 case 
filings, an increase of more than 4,000 cases. There were 
46 district court of appeal judges in 1981. That figure has 
remained at 46 to the present time. 

The legislature necessarily has a vested interest in main- 
taining the judiciary at full strength since it is the courts 
which flesh out the skeleton of statutory and regulatory 
law. 

The substantial growth which Florida has experienced 
in the last decade, however, has understandably taxed the 
ingenuity and resources of the legislature to fund essen- 
tial services without at the same time creating a tax bur- 
den that would detract from the desirability of becoming 
or remaining a Florida resident. Competing interests have 
lobbied for a share of available funds and, as a result, the 
district courts of appeal have fallen substantially behind 
in having even their most realistic needs met. 

There are several possible explanations for the legisla- 
ture’s inability to come to grips with this problem. One 
of the most important of these is the difficulty the courts 
have in communicating their needs in terms that will be 
meaningful to legislators and others. There can be little 


doubt of the necessity to do so. 

As case filings increase without an incremental addi- 
tion of judicial manpower. . . 
backlogs accumulate. As time passes the backlogs grow, playing 
havoc with the performance of all appellate judicial functions. 
Every purpose served by the appellate judicial process is frustrated 
by the resulting delay in rendering decisions: justice between liti- 
gants is defeated; guidance to the citizenry, the bar, and the lower 
courts is unavailable; development of the law is slowed.* 

Whether a court needs additional judges depends upon 
whether its actual workload has increased. This premise 
is easily stated, but the formula is not soeasily applied. It 
would appear to be self-evident that an increase in case 
filings constitutes an increase in workload. The question 
is: how much of an increase? 


Even though it seems apparent, however, from exam- 
ining a court’s output and observing increased filings and 
a growing backlog, that additional judges are needed, a 
preliminary question needs to be considered; that is: how 
do we know that the present judges are working as hard 
as they should? Professors Carrington, Meador and 
Rosenburg, in Justice on Appeal, respond: 


If there are symptoms of need and the remedies of efficiency are 
all being employed, there remains the question of whether the 
judges are working as hard as they should be. We put the ques- 
tion thus not to suggest that lazy appellate judges are common; 
they are not. Personal lack of discipline is somewhat more fre- 
quently observed in trial judges, who generally work alone;* ap- 
pellate judges are accountable to one another and tend to take 
pride in carrying their share of the common burden. But most 
of their work is not easily visible, and legislators or executive of- 
ficers may well question whether each appellate judge is doing 
all that he can. Unease about this often retards the creation of 
new judgeships. Legislators understandably do not want to put 
additional judges on the public payroll when the court’s needs 
could be met by better use of slack time. 


What, then, may the legislator rely on in evaluating the 
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question whether there is a real need to 
increase the number of judges on an appel- 
late court? 

One method that has been tried consisted 
of a time-keeping study. Each judge re- 
corded the time expended on each facet of 
his cases over a certain period, and the re- 
sults were analyzed in an attempt to create 
a formula for the measurement of work- 
load.° 

Another method which has been tried is 
to assign different weights to the various 
kinds of cases handled by a court in an at- 
tempt to create a standardized measure of 
caseload which would permit one court to 
be compared with another despite differ- 
ences in the case mix of the two courts.® 

Neither time-keeping nor case-weighting 
have produced a workable method of meas- 
uring or comparing the workload of appel- 
late courts. This has led to a search for a 
more reliable unit of measure. 

During the period from 1971 to 1975 the 
Advisory Council for Appellate Justice con- 
ducted a study of appellate courts, the re- 
sults of which appear in Appellate Justice, 
a five-volume work published by the Na- 
tional Center for State Courts in 1975. 

Based in part on the results of that study, 


Professor Paul D. Carrington of the Uni- 
versity of Michigan, Professor Daniel J. 
Meador of the University of Virginia, and 
Professor Maurice Rosenberg of Columbia 
University, in Justice on Appeal, published 
by West Publishing Company in 1976, ex- 
tensively analyzed the functioning of the ap- 
pellate court system. An important prod- 
uct of that research was a unit of measure- 
ment of appellate workload. Using the term 
“plenary dispositions,” the authors dem- 
onstrate that an appellate judge should rea- 
sonably be expected to assume primary re- 
sponsibility for approximately 100 plenary 
dispositions a year. Sitting in panels of 
three, each judge would thus be expected 
to participate in 300 cases, on 100 of which 
he would have the primary assignment.’ 

The term “plenary disposition” refers to 
a case that receives full appellate treatment 
by the court, terminating only after such full 
consideration and resulting either in an 
authored (attributed) opinion, a per curiam 
opinion, a per curiam decision without opin- 
ion (PCA) or, infrequently, an order of the 
court. 

The postulated ability to give full and care- 
ful consideration to 300 cases, having pri- 
mary responsibility for 100 of them, while 
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at the same time giving consideration and 
time to other cases which do not run the full 
course, considering and ruling on motions, 
and attending to all of the other responsi- 
bilities that an appellate judge is obliged to 
undertake, rests upon certain minimum sup- 
port assumptions: there must be a central 
staff of attorneys to do certain tasks involv- 
ing specialized work; each judge should 
have at least two personal law clerks; 
backup support should be state-of-the art; 
at least one-half of the cases should be sus- 
ceptible to disposition by “memorandum de- 


- cisions” (substantially equivalent to a short 


per curiam opinion or a PCA) and the mix 
of cases ought to be “not more nor less dif- 
ficult than the usual mix for state intermedi- 
ate courts where first appeals of right are 
heard.” 

Thus, the figure of 100 plenary disposi- 
tions or “full consideration cases” per judge 
per year was arrived at “by considering sched- 
uling problems and human capacities in re- 
lation to oral argument, conferences, opin- 
ion writing, and the entire range of tasks rest- 
ing on appellate judges.” The authors con- 
clude that the limits for any one judge (fac- 
tored into the 100 plenary dispositions) are: 
200 oral arguments annually, 20 days of de- 
cision conferences (“each of which would 
require substantial preparation”), and the 
preparation of approximately 25 full opin- 
ions per year.!° 

Other studies have come to varying con- 
clusions as to the number of full opinions 
a judge should reasonably be expected to 
author in a year. Robert A. Leflar, an author- 
ity on the subject of appellate courts, writ- 
ing in Internal Operating Procedures of Ap- 
pellate Courts, American Bar Foundation, 
1976, concludes, “No appellate judge should 
be expected to write more than 35, or con- 
ceivably 40, full-scale publishable opinions 
per year.” 

Assuming that 100 plenary dispositions 
per judge per annum is the ideal toward 
which courts and legislatures should aim, 
the next question is: how may this be trans- 
lated into a device or mechanism for the pro- 
spective measurement of the necessity for 
adding judges to a court? 

Historically, the appellate courts of Flor- 
ida and particularly the Supreme Court, in 
its certification opinion to the legislature, 
have applied 12 factors.in determining and 
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communicating the need for additional ap-- 
pellate court judges. These factors are codi-. 
fied in Rule 2.035(b)(2) and (c) of the Flor- 
ida Rules of Judicial Administration. The 
primary or pivotal factor is stated in terms 
of “a primary caseload of 250 filings per 
judge.” The additional factors listed are then 
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taken into account as may be appropriate. 
To apply this primary factor to an existing 
caseload, the number of filings for a par- 
ticular year is divided by the total number 
of judges on the court. A quotient of 250 
or less generally means that the present num- 
ber of judges is adequate to handle the 
caseload. 

The certification opinion issued by the Su- 
preme Court of Florida on April 28, 1987, 
utilized a slightly higher factor. Two state- 
ments in the opinion are instructive. “Ex- 
perience has taught us that a district court 
of appeal judge can exceed, and consistently 
has exceeded, this number [250]. . . . In our 
judgment a statewide standard of 325 case 
filings per judge is a substantial and heavy 
load.”!! It is respectfully suggested that sta- 
tistical analysis demonstrates that a factor 
of 250 is a maximum, not an average or me- 
dian, and that anything above that is too 
heavy a load, continuation of which will as- 
suredly place quantity ahead of quality in 
the quest for appellate justice. 

Utilization of the factor of 250 case fil- 
ings per judge per annum has a prestigious 
pedigree. Apparently it had its genesis in 
Florida in a report of the Supreme Court 
Commission on the Florida Appellate 
Court Structure in 1979. Intervening stud- 
ies have confirmed its validity. This history 
is discussed in an article entitled The Shape 
and Size of Florida’s Judiciary: The Report 
of the Courts’ Restructure Commission, 


1986, in which the author points out: 
Florida ranked second among all the states in the 
number of appeals filed in 1983 but ranked near 
the bottom in judges available to handle the 
caseload. In 1985, Florida had only 46 judges to 
handle 13,941 appeals, while California had 79 
judges for 15,600 appeals, Texas 79 judges to han- 
dle 8,500 appeals, and New York 48 judges to han- 
dle 9,600 appeals. Florida’s appellate judges av- 
eraged 303 primary assignments in 1985, whereas 
the figure for California judges was 197; Texas, 
107; and New York, 200. 


After reviewing the statistics and hearing from 
numerous appellate judges that current heavy 
caseloads were undermining or jeopardizing the 
quality of decisions, the Commission voted unani- 
mously to endorse the maximum caseload stan- 
dard of 250 primary cases per judge.!2 

The remaining question is whether appli- 
cation of the primary factor of 250 case fil- 
ings per judge will produce more or less than 
100 plenary dispositions per judge per an- 
num. If less than 100 are produced, the stan- 
dard is too generous and the number of fil- 
ings may be increased. If substantially more 
than 100 plenary dispositions are produced 
by 250 case filings in a particular court, then 
some overload will occur.!3 The question 
can be answered by direct observation of his- 
torical data, a distinct advantage (one of 
many) over studies based upon timekeep- 


ing and case-weighting. 

The amount of work generated by 250 
case filings will vary slightly among the dis- 
trict courts because of several variables: dif- 
ferences in experience and work habits of 
the judges; the types of cases filed and the 
resulting mix of civil, criminal, workers’ com- 
pensation, and administrative law cases; the 
number of cases orally argued as compared 
with the number decided in conference with- 
out oral argument or considered by three 


judges without conference; the number of 
law clerks per judge; the size, experience and 
ability of central staff; and a number of 
other intangibles. All of these elements are 
factored in by definition when the approach 
is historical, that is, based upon a study of 
a court’s actual output experience. 

The historical or experience method of 
measuring the output of a court consists of 
analyzing case dispositions for each of sev- 
eral years (the base period) and determin- 
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ing the averages for prospective application. 

To demonstrate: The First District Court, 
with 12 judges, disposed of 3314 cases dur- 
ing 1986 or 276.2 cases per judge. Of these, 

1125 were full opinions and 950 were per cu- 
riam affirmed, for a total of 2075 plenary 
dispositions (i.e., after full consideration by 
the court). Thus, in 1986, each judge dis- 
posed of 172.9 cases after full consideration. 
This is about 60 percent more than the 100 
plenary dispositions which are considered 
optimum in the literature. In addition, each 
judge disposed of 103.25 cases which termi- 
nated at some point prior to issuance of an 
opinion. It is important to bear in mind that 
a judge who has primary responsibility for 
172 plenary dispositions actually is involved 
in 516 such plenary dispositions since the 
judges sit in panels of three, each judge writ- 
ing 172 of them but reading the briefs and 
otherwise studying and deciding all 516 
cases disposed of by the panels. 

Similar computations have been made for 
each of the courts for the years 1980 through 
1986 (which is, therefore, the base period 
presently in use) and these statistics are con- 
tained in a report prepared by the Florida 
Conference of District Court of Appeal 
Judges with the assistance and cooperation 
of the Office of the State Courts Adminis- 
trator. These statistics take the form of per- 
centages which describe the actual output 
of the courts. 

These percentages, applied to any 
caseload, including one postulated prospec- 
tively to measure the need for additional 

judges, should furnish reasonably reliable 
expectations of workload upon which the 
courts can rely in certifying the need for ad- 
ditional judges and the legislature may rely 
in funding them. 
First DCA 

Based upon an analysis of the actual out- 
put for the base period, the judges of the 
First District Court of Appeal each have pri- 
mary responsibility for 290.8 dispositions 
per year, 167.9 (or 58%) of which are ple- 
nary dispositions and 42 percent of which 
are disposed of prior to full consideration. 
Applying the “panels of three” factor, each 

judge participates in 872.4 dispositions, 
503.7 of which involve full consideration by 
the court. 
Second DCA 

Applying the ratios generated by base pe- 
riod experience, each of the 10 judges has 
primary responsibility for 276.2 dispositions 
per year, 184.8 of which are plenary dispo- 
sitions. Thus, each judge was involved in 
828.6 cases, 554.4 of which resulted in an 
opinion or per curiam affirmance. 

The operative factors for the Second Dis- 


trict Court of Appeal, then (with the pre- 
sent judges and the present mix of cases, 
existing support staff, and other factors 
which influence output) are: as to a particu- 
lar caseload, 67 percent will be disposed of 
after full consideration and 33 percent will 
be terminated sometime in the process of 
consideration but prior to the issuance of 
an opinion or PCA. 

Third DCA 

The Third District has nine judges. The 
base period figures are 334.6 dispositions 
per judge per year or 191.2 dispositions af- 
ter full consideration and with an opinion 
or per curiam affirmance. 

Thus, 57 percent of cases disposed of by 
the judges of the Third District occur after 
full consideration and 43 percent terminate 
without an opinion or PCA. 

Fourth DCA 

The Fourth District also has nine judges. 
Base period averages for the Fourth District 
are 303.8 dispositions per judge, which is bro- 
ken down into 183.8 plenary dispositions 
and 120 early terminations. 

Base period percentages are: 61 percent 
of cases will be disposed of after full con- 
sideration and 39 percent will result in ear- 
lier disposition. 

Fifth DCA 

The Fifth District has six judges. During 
the base period each judge averaged 317.5 
dispositions and, of those, 208.9 were ple- 
nary dispositions. 

Accordingly, the judges of the Fifth Dis- 
trict may reasonably be expected to dispose 
of 66 percent of a given caseload by writ- 
ten opinion or PCA and 34 percent at an 
earlier stage. 

Utilizing these base-period-generated per- 
centages, it is a relatively simple matter to 
test the validity of the proposition that there 
should be one judge for every 250 cases filed 
per annum. 

Assuming that the optimum of 250 case 
filings per judge has been reached but not 
exceeded by each of the five courts, the fol- 
lowing results could be expected: 

First DCA: 

With 12 judges at 250 cases each there 
would be 3000 cases filed and subsequently 
disposed. Of those dispositions, 58 percent 
or 1740 cases would receive full considera- 
tion by the court and would result in writ- 
ten opinions or per curiam affirmances. This 
equates to 145 plenary dispositions per 
judge, 45 percent greater than the ideal 
caseload. 

Second DCA 

If 250 cases are filed for each of the 10 
judges, then case filings (and case disposi- 
tions by the court) will be 2500. There will 
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be 1675 plenary dispositions or 167.5 per 
judge. This exceeds the approved caseload 
by approximately 68 percent. 

Third DCA 

For nine judges with 250 case filings there 
will be 2250 case dispositions of which 
1282.5 will be plenary dispositions. Thus, 
there are 142.5 full consideration cases per 
judge, 42 percent greater than recom- 
mended. 

Fourth DCA 

As in the previous example, nine judges 
call for 2250 dispositions or 250 per judge. 
Of these, in the Fourth District 61 percent 
will run the course without early termina- 
tion, thus requiring 1342.5 plenary dispo- 
sitions, 152.5 for each of the nine judges. 
The guidelines are exceeded here by 52 per- 
cent. 

Fifth DCA 

With six judges the court will dispose of 
1500 cases and 990 of those will be plenary 
dispositions. This equates to 165 plenary dis- 
positions per judge per annum, exceeding 
the benchmark by 65 percent. 

The foregoing illustrates that even when 
the standard of 250 case filings per judge is 
followed and not exceeded, the five district 
courts of appeal will be required to proc- 
ess plenary dispositions at a rate at least 40 
percent greater than the ideal of 100 plenary 
dispositions per judge (or 300 per three- 
judge panel). This is true in every court, the 
overload ranging from 42 percent to 68 per- 
cent. Such an overload is bearable; however, 
the dangers in setting a standard higher than 
250 case filings per judge should be obvi- 
ous and the consequences are discussed in 
the following excerpt from Justice on Ap- 
peal:'4 


[T]hree different features of the scheduling prob- 
lem!> suggest 300 dispositions per year as a rea- 
sonable maximum. This figure should be consid- 
ered also in the light of the other tasks which the 
appellate judge must perform. The appellate court 
must maintain a supervisory relationship to its 
own staff. .. . These responsibilities generate a 
significant volume of business in the form of mo- 
tions or administration actions. . . . Each judge 
must also supervise his personal staff. These du- 
ties require the maintenance of a network of per- 
sonal relationships and attendance at a variety 
of meetings, as well as many individual encoun- 
ters. Moreover, it is essential to the very nature 
of the deliberative act of judging that the job not 
be performed at a frenetic pace. Time for reflec- 
tion and study is essential. So is mental and physi- 
cal health. It is undebatably in the public interest 
that the judge not be compelled to devote every 
waking minute to his judicial duties. He should 
be expected to maintain healthy non-legal inter- 
ests and to participate in non-legal affairs to a 
reasonable degree. It would be devastating to the 
longer term welfare of the legal system to accept 
as a permanent condition of judicial life a sub- 
stantial burden of evening and weekend work, or 


> 
| 
4 
| 
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to extend the normal judicial working year be- 
yond about 230 work days. 

Application of the “base period” meas- 
urements to actual case dispositions for 
1986 in each of the district courts, from the 
First to the Fifth respectively, results in the 
following plenary dispositions per judge: 
160; 193; 212; 192 and 245.16 

Another observation should be made re- 
garding the output for 1986. While expert 
opinion is not unanimous on the issue of 
how many written opinions should reason- 
ably be expected of a judge in a year, the 
consensus is clearly that there should be 
fewer than 50 full opinions. Meador, et al., 
suggests as a reasonable maximum 25 full 
written opinions per year plus special con- 
currences, dissents, and the like. The statis- 
tics show (based upon court averages rather 
_ than on a judge-by-judge count) that dur- 

ing 1986 no judge on any district court in 
Florida produced fewer than 80 full, disposi- 
tive opinions. This is three times the ideal 
and unquestionably far above the average 
for appellate courts in the United States.!7 

The district courts of appeal of Florida 
are experiencing an ever increasing number 
of case filings. Because of the many facets 
of an appeal, not the least of which is the 
proliferation in motion practice, the work- 
load of the judges increases in geometric pro- 
portion to case filings. 

The proposition which clearly emerges 
from analysis of the statistics is that there 
should be strict adherence to the standard 
of one judge for every 250 case filings. 

It seems appropriate here to allow 
Meador, et al., to have the last word.!8 
It is possible that some courts may be able to de- 
cide more than 100 cases per judgeship per year 
consistently with the imperatives of appellate jus- 
tice. But it is unlikely. A larger volume of deci- 
sions should be deemed tolerable only where the 
courts’ docket, instead of the usual mix, includes 
an extraordinary number of hopeless appeals, un- 
usually simple cases, or cases of so little variety 
that fresh study is less frequently required than 
would be the case for an ordinary court of first 
review having a general appellate jurisdiction. A 
legislative body which has allowed its appellate 
courts to accumulate a heavier load than 100 dis- 
positions per judge per year, without such a show- 
ing of unusual circumstance, is neglecting its 


responsibility for appellate justice and for the gen- 
eral quality of government. BJ 


! The legislature has not authorized/ funded 
a new judgeship for any district court of appeal 
since 1982, when one judge was added to the Sec- 
ond District. 

In a special and belated certification opinion 
in 1987, one judge was requested for each of the 
3d, 4th and 5th DCA’s to be funded as of July 
1987 and two more, one each for the 2d and 4th 
DCA’s to be funded January 1, 1988. 

In 1986 the certification was for one additional 
judge for the Ist, 2d and Sth DCA’s and two for 


the 4th DCA. 

In 1985 one judge for each of the DCA’s ex- 
cept the Ist DCA was certified. 

In 1984 the need for 2 judges in both the 2d 
and the 4th DCA’s and one each for the 3d and 
5th was certified. 

In 1983 one judge for each of the 2d and Sth 
DCA’s was certified. 

2 According to charges prepared by the Of- 
fice of the State Court’s Administrator and in- 
formation from The Florida Bar. 

3 LEFLAR, INTERNAL OPERATING PROCE- 


DURES OF APPELLATE Courts, American Bar 
Foundation, pp. 7-9 (1976). 

4 We expect that very few examples of this 
could be found among Florida trial judges whose 
caseloads permit little leisure time. 

5 APPELLATE COURT CASEWEIGHTS PRO- 
ms Federal Judicial Center, (1977). 

Id. 


7 CARRINGTON, MEADOR AND ROSENBURG, 


JUSTICEON APPEAL, West Publishing Co., pp. 138- 
147 (1976). 
8 Td. at pp. 142, 143. 
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lowers. 
| 
AMERICAS BUSINESS ADDRESS 


9 Id. at p. 144. 

10 Td. at pp. 144, 145. 

'l In re: Certification of Additional Judicial 
Manpower-District Courts of Appeal, 507 So.2d 
595 (Fla. 1987). 

!2 Judge Harry Lee Anstead, The Shape and 
Size of Florida’s Judiciary: The Report of the 
Court’s Restructure Commission, 60 FLA. B. J. 
21 (1986). 

'3Qn December 31, 1986, there were 9,380 
cases pending before the district courts of appeal 
according to statistics maintained by the Office 
of the State Court’s Administrator. This repre- 
sents an increase of approximately 25 percent over 


the number of cases pending on June 30, 1985. 
14 This is what the legislature does when it 

fails to create a sufficient number of new judge- 

ships to reduce caseload to 250 case filings per 


judge. 


'5 The three features of the scheduling prob- 
lem referred to by the authors of Justice on Ap- 
peal are: (1) the maximum number of oral argu- 
ments an appellate judge can reasonably be ex- 
pected to listen to and benefit from in a given pe- 
riod of time; (2) the number of conferences for 
case consideration and decision that can be sched- 
uled; and (3) the number of full, dispositive opin- 
ions an appellate judge can be expected to pro- 
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Name 


duce. 

'6 Actual figures for 1986 differ from these 
figures which are mathematical derivations based 
upon application of the base-period-derived fac- 
tors for each court. 

'7StaTE CouRT CASELOAD STATISTICS 
ANNUAL REPORT 1984, National Center for State 
Courts, 1986, tables 1 through 6. The report in- 
dicates a rate of opinion production in 1984 for 
Florida appellate courts of 101 opinions per 
judge. Excluding courts hearing only criminal ap- 
peals and those whose statistics include disposi- 
tions by memorandum decision and court order, 
appellate courts in only six states exceeded a rate 
of 50 opinions per judge and (with one possible 
exception) no state except Florida exceeded 100 
opinions per judge. 

'8 In addition to the authorities to which spe- 
cific attribution has previously been made, the 
author’s indebtedness to the following for back- 
ground and comparative statistics is also grate- 
fully acknowledged: 

(1) The Analysis of Judicial Reform by Dubois, 
Lexington Books, pp. 153-167 (1982). 

(2) Final Report: Virginia Court Organization 
Study, National Center for State Courts, pp. 279- 
286 (1979). 

(3) A Study of the New Jersey Superior Court 
Appellate Division, NCSC, pp. 1-6 and 27-28 
(1986). 

(4) The Texas Appellate Courts, vol. 1, NCSC, 
pp. 35-40 (1980). 

(5) Growth in State Judgeships, 1970-1984, What 
Factors are Important? Judicature (Feb/ March 
1985). 

(6) The Utah Appellate System: A Review, Na- 
tional Center for State Courts (1985) (NCSC/ 
KFU/512/U86/ 1985/c.2). 

(7) Appellate Courts, Staff and Process in the Cri- 
sis of Volume, Daniel J. Meador, National Cen- 
ter for State Courts (1974). 

(8) The Role of Courts in American Society; The 
Final Report of the Council on the Role of 
Courts, West Publishing Co. (1984). 

(9) Jurisdiction, Organization and Size of Con- 
necticut’s New Intermediate Appellate Court, Na- 
tional Center for State Courts (1982) (NCSC/ 
KFC/4113/J8/c.2). 


Address 


Phone 


For Immediate Action Call: Rick Alvarez — 1-800-282-9827 


18 THEFLORIDA BAR JOURNAL/APRIL 1988 


Judge George W. Hersey has served 
on the Fourth District Court of Appeal 
since 1979, becoming chief judge in 
1985. He received his B.A. in 1952 from 
the University of Maine and J.D. from 
Boston University School of Law. He 
has been chairman of the Probate Di- 
vision of the Circuit Court Advisory 
Committee and also Appellate Practice 
Committee. 


Expertise 


everal years ago, Sister 


TELL 


Confidential communications 


Margaret Mary Murtha, 

a “dedicated member of a 
teaching order of nuns,” was ques- 
tioned by the New Jersey grand jury 
about a conversation she had with 
one of her social studies students, 
shortly after the slaying of a public 
school truant officer the year be- 


made to clerics were not generally 
privileged at common law. Such 
privilege, therefore, must exist by vir- 
tue of either court rule or statute. 
Commentators report that all 50 
states have enacted generic clergy 
privilege? statutes which excuse cler- 


fore. Sister Murtha refused to make 
disclosure to the grand jury and was 
sentenced to jail for contempt of 


NOT 


ics from testifying in judicial pro- 
ceedings regarding communications 
given to them in confidence.* The 


court after her claim of privilege 
was rejected. Charges against the 
nun were ultimately dropped after 
the teenaged suspect waived his 
right to jury trial and was remanded 
to juvenile court. See In Re 
Murtha, 115 N.J. Super. 380, 279 


TELL 


U. S. Supreme Court has recog- 
nized that the clergy privilege is 
rooted in the “human need to dis- 
close to a spiritual counselor, in to- 
tal and absolute confidence, what 
are believed to be flawed acts or 
thoughts, and to receive priestly 
consolation and guidance in re- 


A.2d 889 (1971). 

Persons seeking consolation or 
guidance “in times of great trouble” 
routinely reveal to clerics! “deep 
dark secrets” relating to their mari- 
tal disharmony, business troubles, 
mental distress or even criminal 
guilt. Prosecutingattorneys, oppos- 
ing parties in civil litigation or 
spouses in divorce actions fre- 
quentlyseek accesstosuchinforma- 
tion.? Sister Murtha’s predicament 
underscores the “legal tangles” con- 
fronting clerics who gain access to 
personal information and are then 
faced with demand for disclosure. The delicate balance between 
the need to elicit evidence relevant to the judicial process’search 
for the truth and the societal need to maintain the integrity 
of the religious community by protecting the secrecy of spiri- 
tual counseling is implicated every time such disclosure is 
sought. 

This article will identify those factors crucial in determin- 
ing whether the balance should be struck in favor of clergy confi- 
dentiality. Was the communication intended to be kept secret? 
For what purpose was it made? What is the relationship be- 
tween the communicant and the cleric? These are some of the 
questions which must be answered before an attorney can ad- 
vise whether confidences (such as those reposed in Sister 
Murtha) need be revealed. 


What a 


Should Know 
About Florida’s 
Clergy Privilege 


by Donald |. Pollock 


turn.” Trammel v. United States, 
100 S.Ct. 906,913 (1980). 


Lawyer 


F.S. §90.505 Recognizes 
Clergy Privilege 


Since the scope of the clergy 
privilege is governed by the law of 
the jurisdiction in which the cleric is 
called to testify, this article will fo- 
cus on Florida’s “privilege with re- 
spect to communications to clergy- 
men.” 

F.S. §90.505(2)° provides that a 
person has a privilege to refuse to 
disclose and to prevent another from disclosing a confiden- 
tial communication made by the person to a clergyman in his 
capacity as spiritual adviser. This means that a cleric cannot 
be forced to testify about the content of certain confidential 
communications made to him in his professional capacity as 
spiritual adviser. The privilege belongs to the communicating 
person, although the cleric has prima facie authority to claim 
the privilege on behalf of the person® (in the absence of evi- 
dence to the contrary). 


is the Communication Confidential? 


To be privileged, a communication made to a cleric must 
be confidential, i.e., privately made and not intended for 
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further disclosure except to other persons 
present in furtherance of the communica- 
tion. §90.505(1)(b). 

A communication to be confidential 
must be made under circumstances which 
imply that the communicant intends that 
his communication will forever remain se- 
cret. While the communication need not be 
made under an express promise of secrecy, 
it must have been made in confidence and 
with the express or implied understanding 
that it should not be revealed to anyone. 

While incarcerated in county jail, your 
client, who is charged with first degree mur- 
der, enlists the support of two ministers in 
negotiating a plea. When the ministers ar- 
rive at the jail house, your client hands them 
two written statements confessing guilt and 
requesting leniency. The ministers deliver 
these statements to the state attorney’s of- 
fice. Your client later challenges the admis- 
sibility of his statements. In Bottonson v. 
State, 443 So.2d 962 (Fla. 1983), it was held 
that since such statements were intended to 
be communicated to third parties they were 
not confidential and hence not privileged 
under F.S. §90.505. 

Ordinarily, statements made to aclergy- 
man in the presence of third parties are not 
deemed confidential. When, however, the 
presence of the third party is legally required 
(e.g., a prisoner who cannot communicate 
with aclergyman unless a guard is present) 
the privilege might be held to apply. See 
People v. Brown, 368 N.Y.S.2d 645 (1974). 

Thus, to be confidential, communications 
to acleric must not only be made in private, 
but must be made subject to an express or 
implied understanding that they will never 
be disclosed. The substance of the commu- 
nication, the place where it is made’ and the 
relationship, if any, between the commu- 


nicant and the clergyman are all factors to 
be considered. 


is the Communication Spiritual in 
Nature and Purpose? 

Confidential communications made to a 
cleric are privileged if such communications 
are made for the purpose of seeking spiri- 
tual counsel and advice from the cleric in 
the usual course of his practice or discipline. 
F.S. §90.505(1)(b). 

Many communications to a cleric in a so- 
cial or business setting are secular in nature. 
Such communications, even if strictly pri- 
vate, are not privileged if made for purposes 
other than seeking spiritual advice. Sup- 
pose your client, while awaiting trial, seeks 
the assistance of a “prominent” rabbi hop- 
ing to utilize the rabbi’s influence and con- 
nections to negotiate a beneficial plea agree- 
ment. The rabbi makes it clear he is involv- 
ing himself only in a secular role. In People 
v. Drelich, 506 N.Y.S.2d 746 (1986), under 
the above scenario, communications to the 
rabbi were held not to be privileged since 
they were secular in character. 

The privilege does not attach to casual 
communications with a cleric acting as a 
business executive. For example, during a 
private conversation, your client directs a 
Catholic priest on leave from the priesthood 
(who holds a salaried position in your cli- 
ent’s corporation) to convey a message to 
a third party about business problems. In 
United States v. Gordon, 493 F.Supp. 822 
(N.D.N.Y. 1980), the district court con- 
cluded that such statements were not privi- 
leged since they related to “pure business 
relationships” and were not made in confi- 
dence to the cleric in his spiritual capacity. 
See also Masquat v. Maguire, 638 P.2d 
1105 (Okla. 1981) (statements to nun in ca- 
pacity as hospital administrator not privi- 
leged). 

While the protections of F.S. §90.505 are 
not limited to penitential confessions of sin, 
the statute is not so broad as to extend to 
“all genre of general conversation” with a 
cleric (even if made in private.) Suppose 
your client surprises his wife in a compro- 
mising setting with another man and shoots 
them both to death. The state’s evidence in- 
dicates that your client had been previously 
spying on his wife in the belief that, if he 
found her with another man, he would be 
privileged to kill her. Your client made con- 
versational statements to his close friend 
and frequent companion, a minister, that 
he intended to kill his wife and her lover. 
In Burger v. State, 331 S.E.2d 769 (Ga. 
1972), the Georgia Supreme Court held that 


20 THEFLORIDABAR JOURNAL/APRIL 1988 


such conversational statements were not 
privileged since the communication was not 
entrusted to the minister in his professional 


‘capacity. 


Are Marriage Counseling 
Activities Privileged? 

Your client, who is accused of sexual bat- 
tery, has admitted to a minister during the 
course of a marriage counseling session 
that he raped his stepdaughter. The minis- 
ter will confirm that he did not consider the 
communication as either confidential or 
spiritual, and that your client was not amem- 
ber of his church. In Cotrill v. State, 365 
So.2d 450 (Fla. 4th D.C.A. 1978), the trial 
court, when faced with the above scenario, 
deemed the minister’s testimony admissible. 
The appellate court reversed on procedural 
grounds, holding that the defendant should 
have been afforded the opportunity to 
prove that the incriminating communica- 
tions were made during the course of spiri- 
tual counseling and hence privileged. 

Courts throughout the nation remain di- 
vided on the question whether marital coun- 


seling communications are privileged.’ In 
Smirnin v. Smirnin, 43 Cal. Rep. 376 
(1965), the California district court indi- 
cated that communications made to a rabbi 
acting as a marriage counselor were not tech- 
nically privileged. The court, nonetheless, 
held enforceable the parties’ express agree- 
ment that their communications would be 
confidential. The wife, who sought to call 
the rabbi as a witness, argued that to hold 
her to her bargain would “sanction a con- 
tract to suppress evidence.” In upholding 
the agreement, the court noted that if a hus- 
band and wife must speak guardedly for 
fear of making an admission which might 
be used in court, the purposes of counsel- 
ing would be frustrated, and that one 
should not be permitted, under cover of sup- 
pression of evidence, to repudiate an agree- 
ment so deeply affecting the marriage 
relationship. 
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Does Privilege Apply to 
Nonverbal Communications? 

Generally, the privilege applies to verbal 
communications. It has also been held to 
include certain nonverbal forms of commu- 
nication which are intended to transmit 
ideas from one person to another.? 

Your client, who is charged with murder, 
denies that he has ever owned or carried a 
firearm. The state seeks to elicit testimony 
from a minister that a few months before 
the homicide, he observed your client car- 
rying a gun. In Commonwealth v. Zezima, 
310 N.E.2d 590 (Mass. 1974), the court in- 
dicated that while the defendant’s act of 
showing a gun to a minister might consti- 
tute a privileged communication, further tes- 
timony is necessary to establish if the gun 
was shown in the course of seeking spiri- 
tual advice or comfort. 

Evidentiary documents or objects left in 
a cleric’s safekeeping are usually not privi- 
leged and may be subject to discovery un- 
der Fla.R.Civ.P. 1.280(b). The privilege has 
been held not to extend to items such as 
church baptismal records, registration 
cards, or the records of religious corpora- 
tions. 


Who are Clerics Entitled to 
Assert Privilege? 

Acleric, for purposes of asserting the privi- 
lege, is defined in F.S. §90.505(1)(a) to mean 
a 

1. priest 

2. rabbi 

3. practitioner of Christian Science 

4. minister of any religious organization 
or denomination usually referred to as a 
church, or 

5. an individual reasonably believed to 
be so by the person consulting him. 


Must the Communicant be a 
Member of the Cleric’s Church? 

Arguably, cleric-parishioner relationship 
is not necessary to assert the privilege. Thus, 
even though the person making the com- 
munication is not a member of the cleric’s 
church, his confidential communication 
could be privileged since “the clergyman’s 
door . . . should always be open to all” re- 
gardless of their church affiliation. See 
Kohloff v. Bronx Savings Bank, 233 
N.Y.S.2d 849 (1962). 


Is Privilege Waived by 
Voluntary Disclosure? 

F.S. §90.507 provides that a person who 
has a privilege against the disclosure of con- 


fidential matters waives the privilege if he 
“ .. voluntarily discloses, makes the com- 
munication while he does not have a rea- 
sonable expectation of privacy . . . or con- 
sents to disclosure of any significant part 
of the matter or communication.” 


[A]s in all confidential and privileged communi- 
cations, [t]he justification for the privilege lies not 
in the fact of communicating but in the interest 
of the persons concerned that the subject matter 
should not become public... when a party him- 
self ceases to treat the matter as confidential it 
loses its confidential character. 

Savino v. Luciano, 92 So.2d 817,819 (Fla. 
1959). 


Imagine your client is injured in an auto- 
mobile collision and sues for damages. The 
defendants seek to introduce the testimony 
of the Christian Science practitioner with 
whom your client consulted shortly after the 
accident. In Grace v. Sondheimer, 459 F.2d 
946 (Sth Cir. 1972), the court held that un- 
der Florida law!® the plaintiff did not waive 
her claim of privilege by either putting her 
physical or mental condition in issue at trial 
or by her attorney’s failure to object to dis- 
closure made by the Christian Science prac- 
titioner during the taking of a pretrial depo- 
sition. 


Religious Communications and 
Child Abuse Reporting 
Requirements 

In Florida, persons are statutorily re- 
quired to report all instances of child abuse 
or abuse of aged or elderly persons. See F.S. 
§415.103 and 415.504. 

Suppose your client, a Florida minister, 
at a counseling session, speaks with a pa- 
rishioner who is later charged with child 
abuse. The minister is subpoenaed by state 
prosecutors to testify at the parishioner’s 
child abuse trial. Can the minister be com- 
pelled to divulge secrets entrusted to him 
by parishioners concerning child abuse? 

In real life, John Mellish, pastor of the 
54-member Margate Church of the Naza- 
rene near Fort Lauderdale, was jailed af- 
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ter refusing to divulge a conversation he had 
with an ex-policeman charged with raping 
a young girl.'! Mellish feared that by testi- 
fying, he would set precedent for the state 
to demand other confidential information 
from clerics. Mellish reportedly expressed 
the following concerns. 


The law says that if we even have knowledge or 
suspect child abuse, we must report it, .... There’s 
no way a minister can minister to his flock with- 
out jeopardizing them. This infringes on the sanc- 
tuary of the church and the integrity of the min- 
istry. The question would always be on the mind 
of parishioners as to whether I would tell on 
them in something else. !2 


While F.S. §415.512 does abrogate the 
privileged quality of communications be- 
tween husband and wife and between any 
professional person and his patient or 
client as to any situation involving known 
or suspected child abuse or neglect, it does 
expressly exempt the privilege provided in 
F.S. §90.505 from this abrogation. How- 
ever, it seems unclear if the reporting 
requirements set forth in F.S. §415.504 still 
apply to a cleric who receives confidential 
information about child abuse. 


Conclusion 

Under F.S. §90.505, confidential commu- 
nications made to acleric in his professional 
capacity as spiritual adviser are privileged. 
This means that a cleric cannot be com- 
pelled to testify about confidential commu- 
nications made to him in his professional 
capacity as spiritual adviser. 

To be privileged, a communication must 
be confidential, i.e., made in private and not 
intended to be disclosed except to those per- 
sons who are present in furtherance of the 
communication. 

Not all private communications to a 
cleric are privileged. Communications made 
to the cleric as a personal friend, confidant, 
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business adviser, etc., rather than in his pro- 
fessional capacity as spiritual adviser, are 
not privileged. The privilege should apply 
even though the communicant is not a mem- 
ber of the cleric’s denomination. 

Returning to Sister Murtha, the New Jer- 
sey Supreme Court noted that her case 
called for a “balancing of interests”—that 
of the state in enforcing the power of the 
grand jury to inquire.into the commission 
of crime, and that of a cleric to “respond 
to acall of conscience.” Jn Re Murtha, 279 
A.2d 894. The balance was struck against 
Sister Murtha’s claim of privilege because 
(a) there was no expectation of confiden- 
tiality since the communicant “wanted to 
go to the police station and tell what hap- 
pened”; (b) the social and educational as- 
pects outweighed the religious aspects of Sis- 
ter Murtha’s relationship with the commu- 
nicant; and (c) Sister Murtha, as a “teach- 
ing” nun, did not perform the functions of 
a religious adviser. BJ 


' To remain gender neutral, this article will, 
when possible, utilize the term “cleric” rather than 
“clergyman” to denote a single member of any 
denomination’s clergy. 

2See Smith, The Pastor on the Witness 
Stand, 29 CaTH. LAw. 1 (1984). 

3 The privilege with respect to confidential com- 
munications with clergymen has several names: 
the priest-penitent privilege, etc. This article will 
utilize the term “clergy privilege” for simplifica- 
tion purposes. 

4 Mayes, Striking Down the Clergyman-Com- 
municant Privilege Statutes, 62 IND. L.J. 397, 
398 (1986). 

5The privilege formerly appeared in F-.S. 
§90.241, repealed effective July 1, 1978, which 
provided that no clergyman shall be allowed or 
required to give testimony as a witness in any liti- 
gation disclosing any information communicated 
(to the clergyman) in a confidential manner when 
such information (1) was properly entrusted to 
the clergyman in his professional capacity; (2) is 
necessary to enable the clergyman to discharge 
the functions of his office according to the usual 
course of his practice and discipline; and (3) the 
person communicating such information about 
himself or another is seeking spiritual counsel and 
advice relative to and growing out of the infor- 
mation so imparted. 

6 Practically speaking, the privilege probably 
does not excuse a cleric from appearing in court. 


- It merely excuses the cleric from disclosing the 


communication to the court against his or her 
will. Usually, the privilege should be asserted 
when the person who made the communication 
or the cleric to whom it was made is asked about 
the communication in court. The question should 
be objected to prior to an answer on the ground 
that it seeks to elicit privileged information. See 
HAMMAR, PASTOR, CHURCH AND Law, p. 58 
(1983). 

7Privacy usually cannot be expected. if the 
communication is made in a public facility or 
large group where it is likely the communication 
will be overheard. 
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8 See Feldman and Reed, Silences in the 
Storm: Testimonial Privileges in Marital Dis- 
putes, 21 FAM. L. Q. 189,218 (Summer 1987); 
Little, Counsel by Clergy: Is it Privileged, 10 
Fam. Apvoc. 24 (Summer 1987). 

° However, a cleric’s personal impressions of 
a person’s mental capacity or observations of a 
person’s demeanor or reactions are not always 
privileged. See Jones v. Dept. of Human Re- 
sources, 310 S.E.2d 753 (Ga. 1983). 

10 That case was decided under F.S. §90.241(2) 
(1977) (since repealed) which contained specific 
procedures for waiver of the privilege by the com- 
municating party, to wit: “Such prohibition shall 
not apply to cases where the communicating 
party, or parties, waives the right so conferred 


‘by personal appearance in open court so declar- 


ing, or by an affidavit properly sworn to by such 
a one, or ones, before some person authorized 
to administer oaths, and filed with the court 
wherein litigation is pending.” 

See Mitchell, Must Clergy Tell, 71 MINN. L. 
REV. 723 (1986). 

12 Christianity Today, p. 80 (October 1985). 
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Legislative 
Claim Bills 


A Practical Guide to a 
Potent(ial) Remedy 


by D. Stephen Kahn 


egislative claim bills 

are an important, 

and often the exclu- 
sive, remedy for injured citizens 
whose claims are otherwise 
barred by the doctrine of govern- 
mental immunity.! A criticism 
of the claim bill system heard 
occasionally in the legislative 
halls is that access to this po- 
tentially potent remedy tends to 
be sporadic and unequal. If this 
is SO, it is not because a majority 
of the members of the Florida 
Legislature are unresponsive to the needs of deserving constitu- 
ents, but largely because relatively few attorneys are familiar 
with the availability and nature of the remedy, or if they are, 
then how to go about obtaining it. This article addresses that 
educational need. 


Definition 

A claim bill, also known as a relief bill, is a legislative meas- 
ure that directs the Comptroller of Florida, or, if appropriate, 
a unit of local government, to pay a specific sum of money to a 
claimant to satisfy an equitable or moral obligation. Such ob- 
ligations usually arise from the negligence of officers or employ- 
ees of astate or local governmental agency.” The amount awarded 
is based on the legislature’s concept of fair treatment of a per- 
son who has suffered injury or damages, but who is without a 
judicial remedy or who is not otherwise legally compensable. 


Historic Background 


Claim bills have their origin in the legal principle of sovereign 


immunity, which in 1822, the 
Legislative Council of the Terri- 
tory of Florida? first declared 


to be in force as part of the com- 
mon law of England.* Under 
this principle, the king and his 
treasury were immune from suit 
by his subjects in his own courts. 
Therefore, in Florida, wrongs 
done by the state were to be com- 
pensable only by enactment of 
a legislative claim bill. In 1833, 
the Legislative Council enacted 
the first claim bill that specifi- 
cally waived sovereign immu- 
nity. The council devised a method to compensate Benjamin G. 
Thornton, one of the suppliers of labor and building materials 
for the territory’s first permanent capitol building, for which the 
responsible territorial commissioner apparently refused or was 
unable to pay.> 

Today, in keeping with modern trends, the legislature has pro- 
vided that the state and its political subdivisions can be sued in 
court for negligence, but there is a $100,000 per person or $200,000 
per incident limitation on the involuntary collectibility of any 
judgment against them.® This current waiver statute, enacted in 
1973, also requires a claimant to exhaust certain administrative 
remedies and to satisfy other procedural requirements.’ Absent 
an agreement to pay and insurance proceeds with which to do 
so, claims in excess of the statutory cap may be paid in part or 
in whole only by further act of the legislature. 

Since 1973, claim bills have fallen into two general categories: 
(1) excess judgment tort claims, i.e.: the unsatisfied difference 
between the statutory dollar limits on collectibility and the full 
amount of the claimant’s tort judgment against a governmental 
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entity; and (2) equitable claims, i.e.: those 
not based on a final judgment, those based 
on a nontort final judgment, and those 
“moral” claims for which no legal cause 
of action exists.® 


Sovereign Immunity and the 
Legislature 

Although the 1868 Constitution first 
authorized the legislature, by general law, 
to waive the state’s sovereign immunity,? 
100 years passed before the legislature ex- 
perimented with a general waiver.!° That 
waiver, enacted in 1969, had no dollar cap, 
but was limited to a one-year period and 
excluded claims based on the performance 
of discretionary functions, on civil distur- 
bances, and for punitive damages. In 1973, 
after it became clear that the one-year test 
period caused no calamitous raid on the 
public treasury, the current general waiver!! 
was enacted, with the dollar limitations de- 
scribed above. 

Three years later, the first excess judg- 
ment claim bill was introduced in the legis- 
lature.!2 It involved an allegedly improp- 
erly designed and maintained roadway. The 
respondent city had concluded that at the 


imminent jury trial, it had potential expo- 
sure greatly in excess of $415,000. In or- 
der to limit its exposure, the city had con- 
sented to entry of judgment against it in 
that amount with the condition that nei- 
ther the city nor its carrier would ever have 
to pay more than $50,000 of it.!3 The legis- 
lature reduced the claim to a $125,000 
award, disregarded the limitation contained 
in the settlement agreement, and by law, 
directed the Comptroller to withhold 
$125,000 from the respondent city’s share 
of a revenue-sharing trust fund distribu- 
tion and to pay it to the claimant.!4 Now, 
a dozen years later, about two-thirds of 
all the claim bills that are enacted are based 
on excess judgments, and the legislature 
still shows no reluctance to reduce final 
judgments or to alter sources of payment 
when warranted. 


Recent Trends in Legislative Claims 
and Awards 

Although the total dollar amouat sought 
per legislative claim bill generally has been 
increasing over the last 30 years because 
of inflation and the increase in the num- 
ber of million dollar tort verdicts, the num- 


ber of claim bills filed has been decreas- 
ing. In 1957, there were 68 claim bills filed 
of which 35 passed. In 1967, there were 61 
claim bills filed of which 30 passed. In 1977, 
there were 60 claim bills filed of which 18 
passed. In 1987, there were 24 claim bills 
filed of which 8 passed. 

The intended effect of the current waiver 
of sovereign immunity has been achieved: 
to reduce the number of claim bills. In the 
most recent five-year period, the number 
of claim bills filed has stabilized at about 
30 per year. Of all the claim bills filed in 
the last 10 years, an average of about 25 
percent of them have passed both houses. 


Recent Related Developments 
State agencies or subdivisions can, by 
statute, purchase liability insurance for what- 
ever amount of coverage they choose in 
anticipation of any claim, judgment, or 
claim bill which they may be liable to pay 
pursuant to law.!5 Until recently, another 
statute provided that all governmental en- 
tities, except cities, that owned vehicles, 
buildings, or properties, or who “perform 
operations” could purchase liability insur- 
ance to cover liability for damages on ac- 
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count of bodily or personal injury or prop- 
erty damage they caused, and that immu- 
nity of the insured entity was waived to 
the extent of such insurance coverage.!® 
There were similar statutes for sheriff’s de- 
partments, school districts, and the state 
university system.!7 

The Florida Supreme Court, in a sig- 
nificant 1986 decision, held that the two 
statutes, when read together, waived the 
sovereign immunity of the state, its agen- 
cies, and political subdivisions to the ex- 
tent of their insurance coverage.!® Neither 
the otherwise valid defense that the func- 
tions that gave rise to the damages were 
discretionary or planning level functions, 
nor the statutory cap on collectibility, was 
applicable when there was insurance cov- 
erage. 

Although governmental entities were pro- 
tected in part by the $100,000/ $200,000 cap, 
exposure remained to claim bill liability 
vastly in excess of those limits. To insure 
against this potential excess liability, enti- 
ties could purchase insurance. In doing so, 
however, they had, under the 1986 inter- 
pretation of the applicable statutes, raised 
their general liability exposure to the ex- 
tent of the limits of the insurance in effect. 
Ironically, prudence under one statute be- 
came imprudence under the other. 

The 1987 Legislature responded to this 
dilemma by providing that a governmen- 
tal entity would not be deemed to have 
waived any defense of sovereign immunity, 
or to have increased its limits of liability, 
as a result of obtaining insurance cover- 
age for tortious acts in excess of the appli- 
cable statutory cap on collectibility.!9 The 
law further provided that a state agency 
or a political subdivision of the state could 
agree, within the limits of their existing in- 
surance coverage, to settle and pay a claim 
made or a judgment rendered against it, 
without further action by the legislature. 
The probable impact of this law will be to 
reduce further the number of legislative 
claim bills filed. 


Practice Points 

With the foregoing background, the fol- 
lowing practice points are offered as a 
primer to guide practitioners who are en- 
tering unfamiliar waters. 


Practice Point 1: A variety of categories 
of claim bills tend to get dashed on the 
legislative rocks: stale claims, claims on 
which an applicable statute of limitation 
has run;”° claims that have received an un- 
favorable committee vote on the merits in 
a prior legislative session; claims cogniza- 


ble in court but on which suit has not yet 
been brought; claims cognizable in court 
and on which suit has been brought but 
has not yet been concluded; claims in which 
laches would be a bar in court because of 
a claimant’s inexcusable inactivity (espe- 
cially when the delay unduly inhibits the 
agency’s ability to gather evidence or wit- 
nesses necessary to preparing a defense); 
claims brought by a claimant who seeks 
special treatment as only one of a large 
class of similarly situated persons; claims 
that seek the retroactive or isolated appli- 
cation of or relief from a general law;7! 


The legislature generally 
views all claim bills, 
especially equitable claim 
bills, as a claimant’s last 
resort. If alternative 
sources of recovery exist, 
then the alternatives 
must first be 
fully exhausted 


certain personal injury claims that, under 
legislative custom, nevertheless abate upon 
the death of the claimant when the death 
is unrelated to the injury giving rise to the 
personal injury claim;2 and finally, claims 
by one governmental entity against another 
seeking to address their intergovernmen- 
tal fiscal relationship that could be han- 
dled more appropriately in the General Ap- 
propriations Bill. 

Accordingly, counsel should resist giv- 
ing a claimant any elevated expectations 
of success when the potential claim bill car- 
ries one or more of these historically fatal 
elements. 

Practice Point 2: The legislature gener- 
ally views all claim bills, especially equita- 
ble claim bills, as a claimant’s last resort. 
If alternative sources of recovery exist, such 
as workers’ compensation or third party 
liability coverage, then the alternatives must 
first be fully exhausted. If the case is still 
in court, then appellate review, if any, must 
be completed before either house will con- 
sider a claim bill on the matter. In fact, 
only a very small portion of tort claims 
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made against the State of Florida end up 
as legislative claim bills. The Florida Tort 
Claims Act?} sets up a mandatory proce- 
dure for attempted administrative resolu- 
tion of all tort claims against state agen- 
cies. 

Practice Point 3: Although access to the 
claim bill system is easier than generally 
perceived, the client’s claim becomes a leg- 
islative claim bill only after a member of 
the legislature has signed and formally in- 
troduced the claim bill. Many members of 
the legislature will, simply if asked, agree 
to sponsor a constituent’s claim bill if: (1) 
the case is demonstrably meritorious; (2) 
the legislator has not already filled his or 
her legislative plate for the next regular leg- 
islative session; and (3) the legislator is not, 
as some few are, philosophically opposed 
to all claim bills, a situation that becomes 
apparent at the time of the initial inquiry 
to the legislator or aide. 

If the legislator is philosophically op- 
posed to claim bills, then another member 
of the constituent’s legislative delegation 
can be asked, perhaps one from the other 
house. Legislators are generally candid 
about their personal philosophical position 
on claim bills. Counsel are admonished to 
tell the legislator the entire story at the out- 
set, including the substance of any known 
defects in the client’s case, whether or not 
the defense is expected to raise them. 

Practice Point 4: After a legislator agrees 
to sponsor the client’s claim bill, the attor- 
ney should provide the legislator with a 
basic package of documents that the mem- 
ber can submit to the Legislative Bill Draft- 
ing Office in Tallahassee. These documents 
should include a one or two-page narra- 
tive description of the essential facts that 
give rise to the claim and copies of the ba- 
sic pleadings from the underlying court 
case, if any. It is not necessary to prepare 
the claim in legislative bill format. The leg- 
islator will forward the basic information 
to Tallahassee where a legislative staff at- 
torney will draft the bill. Accident reports, 
incident or investigative reports, extensive 
medical and hospital records, trial tran- 
scripts, depositions, photographs, diagrams, 
or other items of demonstrable evidence 
are not necessary to submit at this initial 
stage. They will be needed, however, for 
the special master’s hearing. Companion 
bills, which are identical bills filed in the 
same year in both houses, are usually not 
necessary. 

Practice Point 5: If the tortfeasor is a 
municipality, county government, sheriff, 
school board, or local district, then the 


claim bill will have to meet the require- 
ments of a local bill for which the consti- 
tution‘ and statutes2> provide special no- 
tice requirements. Unless the local bill con- 
tains a referendum provision, which they 
seldom do, a notice of intention must be 
advertised at least 30 days prior to formal 
introduction of the claim bill. It is the claim- 
ant’s, not the sponsor’s, obligation to com- 
ply with this requirement and to produce 
an acceptable proof of publication affida- 
vit.26 There is no precise format required 
for the advertisement. Most newspaper pub- 
lishers can provide a sample. 

Except in highly extraordinary and in- 
frequent circumstances, the legislature re- 
jects all requests to pay from the state’s 
general revenue fund all or part of a claim 
against a local governmental entity. 

Practice Point 6: Claim bills are no 
longer enacted on a courtesy basis with- 
out a hearing or a consideration of the mer- 
its. A special master’s hearing, quasi-judi- 
cial in nature, is required on every claim 
bill by Senate Rule?’ and House Standing 
Order?’ after the bill is formally filed for 
introduction and referred by the presiding 
officer or committee chairman. Only in a 
very few cases that are the legislative equiva- 


HOW A CLAIM BILL BECOMES A LAW 


lent of summary or uncontested small 
claims, will the special master waive the 
fact-finding hearing requirement. The spe- 
cial master for the house in which the claim 
bill is first filed usually takes primary ju- 
risdiction in the subsequent bicameral hear- 
ing process. 

The time and place of all special mas- 
ters’ hearings are set by the controlling spe- 
cial master, usually after consultation with 
counsel for all parties. These hearings are 
usually attended also by the special mas- 
ter from the opposite house so that one 
fact-finding hearing is adequate to serve 
the needs of both houses. Hearings are usu- 
ally held, pursuant to reasonable notice, 
between January | and April | of each year 
and, absent extraordinary circumstances, 
are not held during the annual 60-day regu- 
lar session of the legislature. Prehearing 
discovery is available. Florida Rules of Civil 
Procedure 1.280-1.410 are used as a guide. 
Parties are requested to accommodate each 
other’s reasonable discovery requests in- 
formally, without the need for legislative 
intervention. The special master and other 
appropriate legislative staff are available 
to assist with procedural questions or dis- 
covery problems. 
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A prehearing conference is usually held 
in each case either on a separate day, or, 
more commonly, just before the hearing 
on the merits. At this conference, motions 
may be made; documents and exhibits will 
be marked and offered into evidence; the 
witnesses will be identified; and the issues 
clarified. Stipulations of fact are encour- 
aged. Organized, labeled, and indexed pres- 
entation folders are appreciated and are 
usually accepted by the special master with- 
out objection. 

At the hearing, the special master re- 
quests both sides to make a brief opening 
statement which, along with the evidentiary 
portion of the hearings, are tape recorded. 
There is no stenographic record made. The 
claimant goes first, offering testimony, docu- 
ments, and any physical evidence neces- 
sary to establish the case. It is always de- 
sirable to have the claimant and any prin- 
cipal or critical witnesses testify in person. 
Deposition testimony or trial records can 
be substituted for some witness testimony. 
Medical and other expert testimony can 
usually be presented by videotape. Wit- 
nesses are sworn and subject to cross-ex- 
amination. 


The respondent agency or officer then 
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presents a defense, following the custom- 
ary order of proof. Instances of sharply 
conflicting eyewitness testimony and even 
an occasional “battle of experts” are not 
uncommon in the claim bill hearing proc- 
ess. It is the duty of each special master, 
independently, to weigh the testimony and 
to resolve the conflicts. The parties are al- 
lowed to present closing arguments, usu- 
ally by subsequent written memoranda, if 
they so desire. Parties may supplement the 
record after leave to do so is given by the 
special master. Leave is freely given. Cop- 
ies of all documents offered into evidence 
at the hearing or filed later with the spe- 
cial master must be timely served, in the 
customary manner, on opposing counsel. 


Practice Point 7: Although legislative pro- 
cedure requires a redetermination of liabil- 
ity and damages from the first dollar be- 
cause the expenditure of public funds is 
involved, and although each claimant again 
has the burden of proof and the burden 
of going forward even if armed with an 
undeilying judgment, negligence claims aris- 
ing from verdict-based excess judgments 
usually are treated more generously as a 
class by the legislature than are other 
claims. There usually must be a cogent rea- 
son why a verdict-based judgment would 
not be paid; however, even verdict-based 
excess judgments may be made subject to 
payment structuring, payment source modi- 
fication, or reduction in amount if the leg- 
islature perceives that the verdict was based 
on undue sympathy or prejudice, or con- 
tains elements of unwarranted general or 
punitive damages, whether or not so la- 
beled. Because governmental agencies oc- 
casionally settle cases against them for rea- 
sons not directly related to the merits of 
the claim, consent-based judgments are scru- 
tinized carefully by the special master, by 
the legislative committees, and by both 
houses of the legislature, to ensure that in- 
dependently developed facts exist to sup- 
port the judgment and to justify the award. 

While only 40 percent of the claim bills 
filed in recent years have been based on 
excess judgments, excess judgment-based 
bills comprised two-thirds of the claim bills 
that have passed both houses in the same 
period. Of these two-thirds, the ones based 
on jury verdicts and shown to be other- 
wise meritorious, historically and statisti- 
cally, have stood the best chance of pas- 
sage into law. 


Practice Point 8: After the special mas- 
ter’s hearing is conducted, each special mas- 
ter prepares an independent, detailed, writ- 
ten report including findings of fact, a reso- 


lution of conflicting testimony and evi- 
dence, conclusions of law, and advisory rec- 
ommendations. Copies are provided to the 
sponsor of the bill and to all counsel of 
record, so that any counsel who desires to 
do so can file objections or exceptions to 
the report before the time of the commit- 
tee hearings. 

Practice Point 9: After the special mas- 
ter’s hearing is concluded, claim bills, like 
any other legislative bills, can be lobbied 
through personal, telephonic, or written con- 
tact with any or all members of the legisla- 
ture by any interested person including pro- 
ponents, opponents, claimants, respon- 
dents, attorneys, or agents for any of them, 
as long as the applicable lobbying statute? 
and rules* are strictly complied with. 


Once a legislative 
committee meeting is set, 
and a claim bill is 
agendaed, opportunity for 
a party or attorney to plead 
a case directly at that 
meeting is usually limited 
to 10 or 15 minutes per 
side, and even this brief 
opportunity is often 
interrupted by volleys of 
questions 


Practice Point 10: After the special mas- 
ter’s hearing is concluded and a report filed, 
each claim bill is, at the discretion of the 
committee chair, agendaed, considered, and 
then voted on by legislative committees of 
reference. In the Senate, it is the Commit- 
tee on Finance, Taxation and Claims, and 
also a subcommittee thereof if the claim 
is an equitable claim, and any additional 
committee directed by the president of the 
Senate. 

In the House of Representatives, it is 
the Select Committee on Claims and the 
House Appropriations Committee, if so di- 
rected by the speaker. Please inquire with 
the secretary of the Florida Senate and 
clerk of the Florida House of Representa- 
tives to determine the specific committee 
assignments given to the claim bill, because 
the rules and procedures governing bill ref- 
erences are modified from time to time. 

During the often hectic concluding por- 
tions of each annual regular legislative ses- 
sion when claim bills are customarily con- 


sidered by legislative committees, formal 
notice times are often truncated. It is the 
responsibility of each party to a claim bill 
or their counsel to keep track of the status 
of their claim bill at all times. As a cour- 
tesy, legislative staff will attempt to give 
the parties advance telephonic notice of the 
dates and times of applicable committee 
meetings, but it is not the legislative staff’s 
responsibility to do so. In other words, be 
attentive to the daily printed calendars in 
both houses. 


Once a legislative committee meeting is 
set, and a claim bill is agendaed, opportu- 
nity for a party or attorney to plead a case 
directly at that meeting is usually limited 
to 10 or 15 minutes per side, and even this 
brief opportunity is often interrupted by 
volleys of questions from committee mem- 
bers. In short, a full presentation should 
be made to the special master, not to the 
committee. What little time available be- 
fore each committee is best spent in a very 
brief statement of the facts and attorney’s 
view of the contested legal issues. A copy 
of the special master’s report will have been 
furnished to each member of the commit- 
tee by the committee staff director prior 
to the committee meeting. The special mas- 
ter is ordinarily called upon to make a brief 
appearance, to address the parties’ policy 
arguments, and to make his own recom- 
mendations. A committee can consider any 
evidence, arguments, or policy matters that 
may be relevant or persuasive in the legis- 
lative forum, but which may have been ex- 
cluded at triai because of a rule of evidence. 


Practice Point 11: Satisfactions and re- 
leases can be a trap for the unwary. A re- 
lease or satisfaction given by a claimant 
at the time the initial, underlying payment 
is received from a respondent governmen- 
tal agency or its carrier should clearly ad- 
dress the subsequent relief, if any, to be 
sought from the legislature. Furthermore, 
every claimant should insist that any set- 
tlement agreement or release for less than 
the full amount of the judgment provides 
explicitly, in writing, precisely what the re- 
spondent agency’s position will be, if and 
when a subsequent claim bill is introduced. 
For example, an agency may agree to join 
in a request for passage of the bill, agree 
to the bill’s passage, agree not to contest 
it, agree to stand silent, agree to contest 
damages but not liability, or, reserve the 
right to contest all issues. 


Claimants who execute unconditional re- 
leases, without reservation, should not ex- 
pect to receive additional funds via the leg- 
islature. They have released the respondent 
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governmental agency from both the legal 
and equitable obligation to pay more. 
Practice Point 12: The legislature favors 
structured payments and guaranteed-term 
annuities in large claims, in claims involv- 
ing small or economically hard-pressed lo- 
cal governmental entities,?! and in claims 
on behalf of those who have suffered seri- 
ous and permanent injuries that are likely 
to require substantial or long term medi- 
cal care. Funds appropriated to or for the 
benefit of a minor or an incompetent per- 
son will be paid only to a properly consti- 
tuted guardianship estate, in which subse- 
quent disbursements can be made under 
the direct supervision of the circuit court. 
Practice Point 13: Services of a compe- 
tent, well prepared attorney are usually help- 


Enactment of a claim bill 
is, by design, a 
deliberative, often 
unpredictable process 
that has no binding time 
standards 


ful to a claimant, but legal representation 
is not an absolute necessity for success in 
the claim bill process. There have been claim- 
ants who have been able to guide their own 
claim bills through the legislative process 
successfully, without legal representation. 
Attorney’s fees are a matter of contract be- 
tween the claimant and attorney, subject 
to the usual ethical considerations,32 the 
statutory 25 percent rule?3 and the legisla- 
ture’s prerogative to reduce the percentage 
in appropriate cases.34 


Conclusion 

Many plaintiffs are greatly dismayed 
when they learn that the long journey that 
they have traveled through trial, judgment, 
and possibly appeal, presents them with 
yet another entire course of hurdles to clear 
prior to receiving payment in full. Enact- 
ment of a claim bill is, by design, a delib- 
erative, often unpredictable process that 
has no binding time standards. 

On April 26, 1923, an unwary business 


visitor to the Capitol in Tallahassee fell 30 
feet into an open and dark freight elevator 
shaft, the door to which was apparently 
left open by a negligent state employee. The 
claimant sustained “very grave and seri- 
ous injury.”35 The legislature enacted a 
$1,000 claim bill that was signed into law 
only 43 days after the incident. On the other 
hand, remember Benjamin G. Thornton, 
the unfortunate fellow who agreed to build 
Florida’s first permanent capitol? His claim 
bill was first considered on February 17, 
1833, but because of the novelty of the pro- 
cedure, the territorial government’s appar- 
ent inability to pay him, and intervening 
litigation, the amount of his claim was not 
finally determined and paid until January 
6, 1847. Mr. Thornton waited 14 years to 
get his $2,500. 

For some, the claim bill system can re- 
solve a claim bill quickly.3° For others, the 
process can take much longer, as two cur- 
rent claimants, whose series of 18 claim 
bills have been under legislative considera- 
tion for over 10 years, now know.>” Every 
potential claimant’s attorney must ap- 
proach the evolving claim bill process with 
patience and at least a general understand- 
ing of how legislation is enacted. Claim 
bills, a potentially potent remedy, were first 
addressed in the 1885 Constitution.38 Over 
a century later, the Florida Legislature is 
still debating their proper role. Bi 


' Gerard v. Department of Transportation, 
472 So.2d 1170 (Fla. 1985). 

2 This article does not address payment of 
claims arising out of federal civil rights viola- 
tions. Such claims against the state are currently 
handled by the Division of Risk Management 
of the Florida Department of Insurance, or, if 
made against a local governmental entity, by 
that entity’s risk management system. Neither 
does this article address the Florida Supreme 
Court’s substantial role in modifying the com- 
mon law rule of governmental immunity. The 
reader is directed to several comprehensive ex- 
planations of this historical development con- 
tained in Cauley v. City of Jacksonville, 403 
So.2d 379 (Fla. 1981); Trianon Park Condo- 
minium Association v. City of Hialeah, 468 So.2d 
912 (Fla. 1985); and Sovereign Immunity, LX, 
Fra. B..J. 41 (April 1986). 

3 An act of the Legislative Council, approved 
September 2, 1822, currently codified in FLa. 
Star. §2.01, (1987). 

“Russell v. The Men of Devon, 100 Eng. 
Rep. 359 (1788). 

>An Act for the Relief of Benjamin G. 
Thornton and Jesse H. Willis, Acts of the Leg- 
islative Council, Ch. 738, No. 81 (1833). 

6 Fra. Stat. §768.25(5) (1987). 

7 Fia. Stat. §768.25(6) & (7) (1987). 

8 Dickinson v. Board of Public Instruction 
of Dade County, 217 So.2d 553, 560 (Fla. 1968). 

9 Fia. Const. art. IV, §19 (1868). 

'0 Ch. 69-116, Laws of Fla. (1969). 

'! Ch. 73-313, Laws of Fla. (1973). 
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12 House Bill 450 (1977); Claim of Huddleston. 

13 Huddleston v. City of Coral Gables, Case 
No. 76-4193(21), (Fla. lith Cir. Ct., 1976). 

14 Ch. 77-479, Laws of Fla. (1977). 

15 Fla. Stat. §768.28(13) (1987). 

16 Fla. STAT. §286.28 (1985), repealed effective 
July 1, 1987 by Ch. 87-134, Laws of Fla. 

17 Fra. Stat. §30.55(2) (1985); Fra. Stat. 
§230.23(9)(d) (1985); and Fra. Star. §240.213(2) 
(1985); all repealed effective July 1, 1987, by Ch. 
87-134, Laws of Fla. (1987). 

18 Avallone v. Board of County Commission- 
ers of Citrus County, 493 So.2d 1002 (Fla. 1986). 

19 Ch. 87-134, Laws of Fla. (1987). 

20 Fia. Stat. §11.065(1) (1987); but see 1955 
Op. Att’y Gen. Fla. 055-82 (April 14, 1955); Fra. 
Star. §768.28(11) (1987). 

21 House Bill 394 (1986); Claim of Cobo Com- 
pany, Inc. 

22 Senate Bill 483 (1986); Claim of Minnis. 

23 Stat. §768.28 (1987). 

24 Fia. Const. art. III, §10 (1968). 

25 Start. §§11.02, 11.065 (1987). 

26 Fia. Star. §11.03 (1987). 

27 Senate Rule 4.8 (1987), as amended May 
25, 1987, Senate Journal, Fla. Senate, 1987, p. 
413. 

28 Journal, Fla. House of Representatives, 
1984, Dec. 6, pp. 3-4. 

29 Fra. Stat. §11.045 (1987). 

30 Senate Rule 9 (1986-1988); House Rule 13, 
(1986/1988). 

31 Ch. 84-73, Laws of Fla. (1984); Claim of 
Davis. 

32 DR 2-106, Fla. Bar Canon 2. 

33 Fa. Stat. §768.28(8) (1987). 

34 Ch. 80-488, Laws of Fla. (1980); Claim of 
Gamble; see also Gamble v. Wells, 450 So.2d 
850 (Fla. 1984) 

35 Ch. 9190, Laws of Fla. (1923); Claim of 
Wells. 

36 For example, Senate Bill 1326 (1986), Claim 
of Miller, was enacted and became Ch. 86-374, 
Laws of Fla. (1986), within 38 days after it was 
first filed in the Florida Senate, however, the 
claim had received substantial legislative review 
prior to being filed. 

37 Senate Bill 1264 (1977), Senate Bill 16 
(1978), House Bill 353 (1978), Senate Bill 101 
(1979), House Bill 1265 (1979), Senate Bill 514 
(1980), House Bill 9 (1980), House Bill 1456 
(1980), Senate Bill 184 (1981), Senate Bill 900 
(1983), House Bill 834 (1983), Senate Bill 246 
(1984), House Bill 93 (1984), House Bill 417 
(1985), Senate Bill 160 (1986), House Bill 129 
(1986), Senate Bill 199 (1987), and House Bill 

109 (1987); Claims of Pitts and Lee. 

38 FLA. Const. art. XVI, §11, Fla. Const. (1885). 
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Franchise 


Agreements 


Expanding Protections Against 


ranchising as a means 

of mass marketing of 

goods and services 
has grown with astounding ra- 
pidity. Studies show that fran- 
chising sales represent approxi- 
mately 32 percent of all domes- 
tic retail sales.! Such tremen- 
dous growth has foreseeably led 
to a corresponding increase in 
the number of franchise failures, 
which result in either a termina- 
tion or nonrenewal of the fran- 
chise relationship. This, in turn, 
has spawned a growing area of 
franchise litigation which deals 
with the rights of the franchisor 
and franchisee upon the disin- 
tegration of the relationship. 

In response to the growing 
problems brought about by fran- 
chise termination and nonrene- 
wal, both Congress and state legislatures have enacted specific 
protections for the franchisee facing such a situation. These laws 
recognize that the franchisee has invested considerable time and 
capital in building a business which promotes both his own as 
well as his franchisor’s interests. The franchisee develops legitimate 
commercial expectations that he will have a fair opportunity to 
profit from his investments, even though his franchisor, typi- 
cally through a vastly superior bargaining position, will have 
almost unfettered rights of termination or nonrenewal under 
the terms of the franchise. Balanced against these concerns are 
the reasonable business expectations of the franchisor in con- 


Termination and Nonrenewal 


by William C. Owen and F. Townsend Hawkes 


trolling the marketing of his 
product or service. The fran- 
chisor has a legitimate commer- 
cial interest both in maximizing 
profits and in maintaining the 
quality of his marketing efforts 
through elimination of substan- 
dard franchisees.” Increased regu- 
lation of the franchise relation- 
ship both by legislatures and 
courts could threaten the com- 
mercial viability of franchises if 
loss of business control results 
from this intervention. 

The statutory remedies which 
target franchise termination and 
nonrenewal have also been ac- 
companied by a growing judi- 
cial awareness that standard prin- 
ciples of contract law simply do 
not suffice in the setting of this 
unique commercial relationship. 
Courts have increasingly begun 
to imply terms of good faith deal- 
ing or fiduciary duties in order to protect the franchisee from 
the arbitrary destruction of his investment based on the abso- 
lute will of his franchisor.3 

The practitioner who contemplates representation of a com- 
plaining franchisee (for example a price-cutting boat dealer whose 
franchise was terminated at the request of another dealer to elimi- 
nate competition) faces far more than a straightforward con- 
tract dispute Because of the complex interaction of various statu- 
tory and common law remedies, a vast array of remedies must 
be considered. Typically, statutory protections target a specific 
group of franchisees, such as automobile dealers.4 However, 
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certain statutory remedies under §1 of the 
Sherman Act, or potential unconscionabil- 
ity claims under the Uniform Commercial 
Code (Code), could apply to most types 
of franchises. 

This article will first examine the Flor- 
ida. statutory remedies available to com- 
plaining franchisees. Next, federal statu- 
tory remedies will be examined, including 
claims for antitrust violations. Finally, a 
general category of remedies, fashioned 
both from common law principles and the 
Code’s concept of unconscionability, will 
be outlined. 


Florida Statutory Remedies 


® Automobile Franchise Protection 
Florida law, in F.S. §320.641 (1985), pro- 


hibits an automobile manufacturer from — 


unfairly terminating, not renewing, or modi- 
fying a franchise agreement. A complain- 
ing franchisee has a right to request a hear- 
ing from the Department of Highway 
Safety and Motor Vehicles (Department). 
Pursuant to the provisions of F.S. 
§120.57(1) (1985), this hearing will ulti- 
mately be assigned to the Division of Ad- 


ministrative Hearings for independent fact 


finding on the issue of fairness. Addition- 
ally, F.S. §320.64(9) prohibits any modifi- 
cation of a franchise agreement by replace- 
ment with a succeeding franchise agreement 
which would adversely alter the rights of 
the dealer or substantially impair his sales, 
service, or investment. Thus, a dealer could 
claim a prohibited modification if a manu- 
facturer changed the terms during the fran- 
chise or upon renewal. Under §320.641(2), 
all automobile sales franchises are deemed 
continuing. Failure to offer substantially 
similar terms upon renewal should, there- 
fore, violate §320.641(3), as a “prohibited” 
modification.° 

An analysis of unfair cancellation cases 
prepared by the department demonstrates 
that, from the time of the law’s enactment 
through 1985, approximately 46 dealers 
have brought proceedings to prevent ter- 
mination. Of the 29 dealers who actually 
went to hearing, 10 were upheld in their 
protests, and 10 terminations were allowed. 
The other nine remained unresolved or 
were incapable of categorization. Thus, the 
data shows that a dealer generally prevails 
in approximately 50 percent of the unfair 
cancellation cases which are brought by deal- 
ers. 

Importantly for a dealer whose franchise 
has been terminated, the statute also pro- 
vides that he receives attorney’s fees if he 
prevails against the manufacturer. See F.S. 


§320.641(5). Also, the dealer has an addi- 
tional right to recover treble damages in 
court for any violations of the automobile 
franchise protection laws. See F.S. 
§320.697. Furthermore, once a dealer es- 
tablishes a prima facie case of an unlawful 
termination, the burden of proof shifts to 
the manufacturer to show that such an un- 
fair termination did not occur. These pro- 
visions offer powerful statutory weapons 
in contesting terminations or nonrenewals 
of automobile franchises. 


© Beer Distributors’ Protections 

The 1987 Florida Legislature, again rec- 
ognizing a pervasive problem with unfair 
franchise terminations, enacted another tar- 
geted franchise protection, this time pro- 


tecting the beer distributors. In Chapter 
87-63, Laws of Florida, the legislature en- 
acted F.S. §563.022, which restricts a beer 
manufacturer’s ability to cancel a franchise 
agreement with its distributor. The new law 
requires notice and “good cause” to can- 
cel or not renew. “Good cause” exists only 
when a distributor fails to comply with a 
reasonable and material franchise provi- 
sion (e.g., failure to maintain reasonable 
business hours), the knowledge of such fail- 
ure is acquired less than a year before no- 
tice is given detailing reasons for the termina- 
tion or nonrenewal, and an opportunity 
to correct such noncompliance has been 
afforded. This notice and opportunity to 
correct provisions should offer the beer dis- 
tributor a significant means for prevent- 
ing a termination which is based on a nones- 
sential basis. The manufacturer has the bur- 
den of proving good faith in taking its ac- 
tion, and proving that its actions were based 
on good cause. 

A beer manufacturer who fails to sup- 
port its actions of termination or -nonre- 
newal must pay “reasonable” compensation 
for the diminished value of the business, 
including loss of goodwill. Upon any ter- 
mination, the manufacturer must repur- 
chase inventory at full price, if the distribu- 
tor requires. The distributor is entitled to 
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attorney’s fees if he succeeds in showing a 
violation of the new law. 


Federal Statutory Remedies 


® Automobile Dealers’ Day in Court 

In 1956, Congress enacted the Automo- 
bile Dealers’ Day in Court Act in order to 
correct the imbalance of bargaining power 


-in the industry between manufacturers and 


dealers. See 15 U.S.C. §§1221-1225. In or- 
der to prevail under the Act, a dealer must 
show that the manufacturer failed to act 
in good faith in terminating a franchise. 
Unfortunately, the courts have given a very 
narrow definition to what amounts to lack 
of good faith under the Act. A dealer must 
show actual or threatened coercion or in- 
timidation by the manufacturer.® 

* The difficulty in showing coercion by the 
manufacturer has largely negated the ef- 
fectiveness of the Act as a franchise pro- 
tection. A manufacturer’s action of arbi- 
trarily cancelling a franchise is normally 
insufficient to prevail under the Dealers’ 
Day Act. Nevertheless, the Second Circuit 
in Autowest, Inc. v. Peugeot, 434 F.2d 556 
(2d Cir. 1970), found a potential of bad 
faith when a dealer was cancelled for fail- 
ure to adhere to a manufacturer’s suggested 
resale prices, since such prices would bene- 
fit the manufacturer at the dealer’s expense. 
Notably, the federal law does not preempt 
state franchise laws unless direct conflict 
exists.” This lack of preemption has proven 
important because many state legislatures 
have enacted automobile dealer protection 
laws in response to the ineffectiveness of 
the federal law. Thus, Florida’s automo- 
bile dealers’ laws are not patterned after 
the federal legislation and offer the dealer 
much stronger protection against termina- 
tion. 


© Petroleum Marketing Practices Act 

In response to abuses by oil companies 
against their franchisee retail gasoline dis- 
tributors, Congress in 1978 enacted the Pe- 
troleum Marketing Practice Act (PMPA), 
15 U.S.C. §§2801-2806. Once again, the 
gross disparity in bargaining power between 
the parties to these types of franchises had 
prompted protective legislation intended 
to secure to franchisees their investment 
of time.and money expended in promot- 
ing the sale of gasoline products.’ 

The PMPA, although a terse statute, is 
rather complex in structure. This federal 
statute attempts to balance restrictions on 
the franchisor’s ability to terminate with 
procedures for termination which, when 


‘followed, assure the oil company of an un- 
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contestable termination. Among the author- 
ized grounds for termination or nonrene- 
wal, the Act includes failure of the fran- 
chisee to comply with a material and rea- 
sonable franchise provision and failure to 
use good faith efforts to comply with the 
franchise.? Grounds for nonrenewal are 
also separately delineated by the Act, and 
are much broader than for termination 
(e.g., customer complaints, unclean sta- 
tion).!° 

Although the Act does provide a retail 
gasoline distributor with a modicum of pro- 
cedural protection from arbitrary termina- 
tion, particularly as to notice requirements, 
judicial interpretation of the Act, gener- 
ally allowing arbitrary termination, has 
weakened the Act’s effectiveness. Courts 
have upheld terminations for failure to meet 
such burdensome requirements as a mini- 
mum gasoline sales quota or remaining 
open 24 hours per day, 7 days a week.!! 
Thus, a distributor is still subject to ma- 
nipulation through imposition of onerous 
and financially incapacitating requirements, 
so long as the requirements are motivated 
by the “business” judgment of the oil com- 
panies. Failure to comply allows termina- 
tion or nonrenewal so long as the proper 
steps are taken. The PMPA does preempt 
all state laws in this area of franchise regu- 
lation as to termination and nonrenewal, 
so that oil companies need not be con- 
cerned with imposition of more stringent 
state requirements. !2 


© Antitrust Claims 

Under the previous example of the ter- 
minated boat dealer who cut prices, none 
of the statutory remedies discussed so far 
would provide a remedy. However, under 
§1 of the Sherman Act, and Florida’s par- 
allel antitrust act, the boat dealer may be 
able to claim treble damages and attorney’s 
fees for a contract, combination, or con- 
spiracy which restrains trade.!3 In St. Pe- 
tersburg Yacht Charters, Inc. v. Morgan 
Yacht, Inc., 457 So.2d 1028 (Fla. 2d DCA 
1984), a boat dealer successfully stated a 
claim for a state antitrust violation which 
resulted from his termination by the manu- 
facturer in conspiracy with a competing 
dealer to eliminate resale price competi- 
tion. However, the district court also held 
that the dealer whose franchise was termi- 
nated could not show a “per se” antitrust 
violation, which would result in presump- 
tion of an unlawful effect based on the per- 
nicious conduct itself. Rather, the court 
applied the “rule of reason” standard, which 
requires the difficult proof of anticompeti- 
tive effects of the conduct. 


Most complaining dealers will face simi- 
lar antitrust hurdles, because franchise ter- 
minations logically serve to affect only in- 
trabrand competition (competition among 
dealers of the same manufacturer’s prod- 
uct) and typically do not affect interbrand 
competition (competition among those deal- 
ing in the same generic product). After the 
Supreme Court’s decisions in Continental 
T-V., Inc. v. GTE Sylvania, Inc., 433 U.S. 
36 (1977), and Monsanto Co. v. Spray- Rite 
Service Corp., 465 U.S. 752 (1984), which 
interpreted the thrust of antitrust laws to 
be preservation of interbrand competition 
and prevention of horizontal restraints (re- 
straints imposed within the same distribu- 
tion level, e.g., dealers’ boycotts of other 
dealers), a dealer can expect to be required 


to prove actual anticompetitive effects of 
the conspiracy to terminate his franchise 
as a pricecutter.'* Of course, it is possible 
that the basis underlying a dealer’s termi- 
nation does amount to a “per se” viola- 
tion, for instance, if a group boycott is in- 
volved or actual price-fixing can be shown. 
Due to the flexibility of the antitrust laws 
with their broad application, a terminated 
dealer cannot afford to overlook the poten- 
tial of this remedy.!5 


General Remedies 


© Implied Covenants of Good Faith and 
Fair Dealing 

Some courts in response to the inade- 
quacies of the scope of statutory remedies 
and of contract law have fashioned equita- 
ble remedies, providing a dealer with some 
protection from the arbitrary termination 
or nonrenewal of his franchise. Thus, some 
courts have found that implicit in a fran- 
chise relationship is a duty for the fran- 
chisor to deal fairly with the franchisee 
which precludes arbitrary termination, some- 
times even when arbitrary termination is 
contractually permitted. 

Perhaps the leading case for this princi- 
ple is Shell Oil Co. v. Marinello, 63 N.J. 
402, 307 A.2d 598 (1973), cert. denied, 415 
U.S. 920 (1974), in which the court found 
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that the franchise investment could not be 
unreasonably compromised by the exer- 
cise of the franchisor’s “grossly dispropor- 
tionate bargaining power,” even though the 
agreement provided termination without 
cause. Some courts have found that the 
franchisee justifiably expects that the fran- 
chise relationship wil! continue in good 
faith, and the franchisee’s covenant to use 
his best efforts to promote the business im- 
poses a corollary covenant on his franchisor 
to deal fairly and not to terminate the rela- 
tionship unreasonably.!© These decisions 
recognize the goodwill value that a fran- 
chisee’s business efforts generally create, 
and act to impose a substantive good faith 
restraint to preserve the general expecta- 
tions that the enhanced relationship will 
not be terminated on a whim. 


® Fiduciary Duty 

In a effort to protect franchisees from 
overreaching of the franchisor, a few courts 
have found that the franchise relationship 
gives rise to a fiduciary relationship between 
the parties. In Arnott v. American Oil Co., 
609 F.2d 873, 881 (8th Cir. 1979), cert. de- 
nied, 446 U.S. 918 (1980), the court held 
directly that, “[iJnherent in a franchise re- 
lationship is a fiduciary duty.” Based on 
this duty, the court prohibited the arbi- 
trary termination of a gasoline station dis- 
tributorship.!7 

Arnott has not been widely followed by 
other courts.!8 However, if the facts sur- 
rounding the franchise agreement create a 
strong reliance factor by the franchisee 
(such as a large investment by the boat 
dealer to build a new showroom), chances 
increase that a court will submit the issue 
of fiduciary duty to a jury based on the 
individual circumstances of the case. 


© Unconscionability and Good Faith un- 
der the Code 

Some courts have utilized the limitations 
in the Uniform Commercial Code to re- 
strict a franchisor’s ability to terminate a 
franchise. Section 2-302 allows a court to 
refuse enforcement of an unconscionable 
contract clause.!9 Section 1-203 imposes a 
general obligation of contractual good 
faith.2° Courts have generally found that 
the Code is applicable to franchise agree- 
ments which involve the furnishing of a 
product.?! 

In Ashland Oil, Inc. v. Donahue, 223 
S.E.2d 433 (W.Va. 1976), the court used 
both the good faith and unconscionability 
standards in the Code to prohibit arbitrary 
termination, after a short notice. The court 
reasoned that the Code’s good faith prin- 


ciples limited a franchisor’s ability to can- 
cel, and that the course of dealing between 
the parties could be evidence of an under- 
standing that only good cause would justify 
cancellation. 

Other courts, however, have not been 
as liberal in utilizing these Code principles 
and have allowed terminations even in the 
face of these arguments.”2 These courts rea- 
son that the Code’s provisions of good faith 
should not be used to override explicit 
terms of a contract which allow termina- 
tion without cause. The scope of the Code’s 
protections for the terminated franchisee 
remains largely unexplored, yet offers the 
potential of appropriate relief. 

Under the example of the terminated 
boat dealer who cut prices, each of the 
above general remedies could be argued. 
The length of the franchise relationship and 
large investments based on the manufac- 
turer’s assurances could cause a court or 
jury to view termination as unfair or as 
violating an inherent fiduciary duty to treat 
one’s own dealer with a greater integrity. 
Under these judicial remedies, the franchise 
relationship effectively becomes a form of 
partnership or joint venture, which implies 


a stricter code of commercial behavior than 
might be found in the open marketplace. 


Conclusion 

The diverse scope of remedies connected 
with franchise terminations or nonrenewals 
demands that a commercial litigator be well 
versed in many areas such as antitrust, Com- 
mercial Code, and special state and fed- 
eral statutory remedies.” Depending on the 
factual circumstances in each case, the practi- 
tioner must explore a large number of po- 
tential avenues. Because much of the relief 
for the complaining franchisee is shaped 
on an individual case basis, the creative 
litigator must explore and utilize judicial 
inclination, prompted by increasing legis- 
lative efforts to regulate franchise agree- 
ments, to prevent the arbitrary destruction 
of reasonable business expectations under 
a franchise agreement. BI 


' See Briley, Franchise Termination Litiga- 
tion: A Comparative Analysis, 16 TOLEDO L.REV. 
891, 892 (1985). 

2See id., at 891-92; Adjusting the Equities 
in Franchise Termination: A Sui Generis Ap- 
proach, 30 Cuev. St.L.REv. 523, 524-27 (1981). 
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3 See, e.g., Lippo v. Mobil Oil Corp., 776 
F.2d 706, 714 n.14 (7th Cir. 1985) (implied duty 
of good faith limits franchisor’s discretion in ter- 
minating franchise); Arnott v. American Oil Co., 
609 F.2d 873 (8th Cir. 1979), cert. denied, 446 
U.S. 918 (1980). 

4 See Fra. Stat. §320.641, (1985); 15 U.S.C. 
§§1221-1225. The Florida law protects Florida 
motor vehicle dealers, including truck and mo- 
torcycle dealers, from arbitrary termination; the 
federal law protects automobile and truck deal- 
ers in general. The Florida Automobile Deal- 
ers’ Law is subject to “sunset” review this year 
as it will be repealed October 1, 1988, unless reen- 
acted. Thus, changes to this law could be ex- 
pected in the near future. 

5 Prohibition of modification was added rela- 
tively recently by Ch. 84-69, Laws of Florida, 
and the courts have yet to construe this provi- 
sion. 

The franchise protection provisions of F.S. 
§320.60-.70 were also applied to foreign auto- 
mobile manufacturers by F.S. §§320.61(1), 
320.6405, so that foreign manufacturers could 
not escape compliance with the franchise pro- 
tection laws by asserting that only their distribu- 
tor in this country was the licensed franchisor. 
These laws have been challenged by the Auto- 
mobile Importers of America, Inc., as violating 
the commerce clause, due process clause, suprem- 
acy clause, first amendment, and equal protec- 
tion. A federal district court recently upheld these 
laws against the constitutional challenges (such 
as the commerce clause) which required no fac- 
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tual development. See Order, Automobile Im- 
porters of America, Inc. v. Mellon, No. 85-7269 
(N.D.Fla. Sept. 21, 1987). 

6 See Autohaus Brugger, Inc. v. Saab Mo- 
tors, Inc., 567 F.2d 901 (9th Cir. 1978), cert. 
denied, 436 U.S. 946 (1979); see also Adjusting 
the Equities, supra note 2, at 536-37. 

7 See 15 U.S.C. §1225. Preemption was found 
when a state franchise act prohibited a manu- 
facturer from inducing a dealer to accept addi- 
tional vehicles, since the federal law directly al- 
lows “persuasion.” American Motors Sales Corp. 
v. Runke, 708 F.2d 202 (6th Cir. 1983); cf. Fra. 
Stat. §320.64(5), (prohibiting coercion to accept 
additional vehicles). 

8 See generally Establishing a Balance of 
Power: The Petroleum Marketing Practices Act 
and the Franchisor as Landlord, 22 DuG.L.REv. 
707 (1984). 

9 See 15 U.S.C. §2802(b)(2)(A); 15 U.S.C. 
§2802 (b)(2)(B); see also Brach v. Amoco Oil 
Co., 677 F.2d 1213 (7th Cir. 1982). 

10 See 15 U.S.C. §2802(b)(3). 

'l See Malone v. Crown Central Petroleum 
Corp., 474 F.Supp. 306 (D.Md. 1979) (uphold- 
ing sales quota); Crown Central Petroleum Corp. 
v. Waldman, 515 F.Supp. 477, 483 (M.D. Pa. 
1981) (upholding hours provision), aff'd, 676 
F.2d 684 (3d Cir. 1982); see generally Judicial 
Interpretation of the Petroleum Marketing Prac- 
tices Act: Conflict and Diversity, 32 Emory L.J. 
273 (1983). 

12 See 15 U.S.C. §2806. Preemption under the 
PMPA seems to have been given a wide scope. 
See, e.g., Siecko v. Amerada Hess Corp., 569 
F.Supp. 768 (E.D.Pa. 1983) (state common law 
claim for breach of fiduciary duty preempted 
by PMPA); but see Cason v. Texaco, Inc., 621 
F.Supp. 1518 (M.D. La. 1985) (no preemption 
under PMPA of state unfair trade practices re- 
lating to unfairness of renewal lease). 

13 See 15 U.S.C. §§1, 15; FLa. Stat. §§542.18- 
.22, (1985). 

14 There is, however, still uncertainty in the 
area among the federal courts, with some cir- 
cuits apparently applying a “per se” rule in these 
circumstances. Compare Business Electronics 
Corp. v. Sharp Electronic Corp., 780 F.2d 1212 
(Sth Cir. 1986) (applying rule of reason), U.S. 
appeal pending, with Cernuto, Inc. v. United 
Cabinet Corp., 595 F.2d 164 (3d Cir. 1979) (ap- 
plying “per se” rule). 

'5 See generally Allison, Complaining Deal- 
ers, The Terminated Price Cutter, and Sherman 
Act Conspiracy Doctrine, 22 Am. Bus. L.J. 467 
(1985). However, a manufacturer may conspire 
with other dealers to switch or terminate a dealer, 
even by using unfair business practices, and not 
violate the Sherman Act. See Oreck Corp. v. 
Whirlpool Corp., 579 F.2d 126 (2d Cir.), cert. 
denied, 439 U.S. 946 (1978); Ace Beer Distribu- 
tors v. Kohn, Inc., 318 F.2d 283 (6th Cir.), cert. 
denied, 375 U.S. 922 (1963). 

16 See Atlantic Richfield Co. v. Razumic, 480 
Pa. 366, 390 A.2d 736 (1978) (implied duty of 
fair dealing prevents arbitrary severance of fran- 
chise relationship); see also deTreville v. Out- 
board Marine Corp., 439 F.2d 1099 (4th Cir. 
1971); cf. Seaway Yacht Sales, Inc. v. Brunsw- 
ick Corp., 242 So.2d 192 (Fla. 3d D.C.A. 1970) 
(bad faith might prevent termination; dicta). Flor- 
ida courts have resisted either specific perform- 
ance or injunction against breach of franchise 
agreements as franchises are viewed as personal 
service contracts. See Burger Chef Systems, Inc. 


v. Burger Chef of Florida, Inc., 317 So.2d 795 
(Fla. 4th D.C.A. 1975), cert. denied, 334 So.2d 
603 (Fla. 1976). The court in Burger Chef held 
that damages were recoverable for arbitrary ter- 
mination of a franchise of indefinite duration, 
as contractually provided. 

17 See also Carter Equipment Co. v. John 
Deere Industrial Equipment Co., 681 F.2d 386 
(Sth Cir. 1982) (existence of fiduciary relation- 
ship between parties to dealership was question 
of fact). 

18 See Murphy v. White Hen Pantry Co., 691 
F.2d 350 (7th Cir. 1982) (no fiduciary duty in 
franchise agreement; does not concern termina- 
tion case). 

19 See Fia. STAT. §672.302, (1985). 

20 See FLA. Stat. §671.203, (1985). 

21 See Corenswet, Inc. v. Amana Refrigera- 
tion, Inc., 594 F.2d 129 (Sth Cir.), cert. denied, 
444 U.S. 938 (1979). Nevertheless, franchises domi- 
nated by services (e.g., a temporary secretarial 
services franchise) should not be covered by the 
Code. Cf. United States Fidelity & Guaranty 
Co. v. North America Steel Corp., 335 So.2d 
18 (Fla. 2d D.C.A. 1976) (when furnishing of a 
product predominates contract, Code applies). 

22 See Corenswet, Inc. v. Amana Refrigera- 
tion, Inc., 594 F.2d 129 (Sth Cir.) cert. denied, 
444 U.S. 938 (1979) (good faith provision of Code 
does not override specific contract clause allow- 
ing termination for any reason; unconscionabil- 
ity not addressed as waived); Zapatha v. Dairy 
Mart, Inc., 381 Mass. 284, 408 N.E.2d 1370 
(1980) (clause allowing termination without cause 
not unconscionable under Code). 

23 See Adjusting the Equities, supra note 2, 
at 559-68. 

4 This article does not deal with all poten- 
tial remedies in a franchise termination case. Ob- 
viously, if the facts will support it, standard 
breach of contract may be available. Also, claims 
for tortious interference with contract or mo- 
nopolization (§2 of the Sherman Act) may also 
arise in certain cases. See, e.g., American Busi- 
ness Interiors, Inc. v. Haworth, Inc., 798 F.2d 
1135 (8th Cir. 1986) (franchisee’s claim for tor- 
tious interference by manufacturer in prematurely 
terminating franchise supported punitive dam- 
ages of $250,000). Further, if a franchisor has 


failed to act promptly or continued business deal- 
ings despite an alleged noncompliance, defenses 
to termination such as waiver and estoppel may 
be raised. 
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Now where did | see that article? 


You remember reading an article in the Journal that had information that 
may now help you with a case. But how do you find it? 


@ Check the index of articles at the back of each December issue of the 


e Check the Index of Legal Periodicals available in most libraries. 
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Aviation Litigation 

The growth of the aviation industry has 
brought an increase in the number and com- 
plexity of issues and problems confronting 
attorneys who practice aviation law. The 
American Bar Association’s Section of Tort 
and Insurance Practice has published a new 
book, Litigating the Aviation Case, to pro- 
vide lawyers with advice on evaluating and 
managing these cases. 

The book is written for lawyers represent- 
ing both plaintiffs and defendants. The 
authors, 30 experienced aviation law prac- 
titioners, provide the essential nuts-and- 
bolts of these cases and discuss the strate- 
gies and techniques that have worked for 
them. 

The book is available for $69.95 ($64.95 
for members of the ABA Section of Tort 
and Insurance Practice), plus $2.50 per 
order for handling, from American Bar 
Association, Order Fulfillment 519, 750 N. 
Lake Shore Drive, Chicago, IL 60611. 


Bail Law 

A new periodical was recently launched 
by the American Bar Association’s Section 
of Criminal Justice to provide regular up- 
dates on developing caselaw under the fed- 
eral Bail Reform Act of 1984. 

The Bail Reform Act Reporter summa- 
rizes cases interpreting the Act, and contains 
references to selected law review articles and 
notes. It includes all reported cases and a 
number of unreported cases. 

According to Editor Judy Clarke, execu- 
tive director of the Federal Defenders of 
San Diego, Inc., the Reporter should save 
lawyers important time and research. “If 
you're going to court on a bail hearing,” she 
said, “the Reporter puts every issue that’s 
come up at your fingertips for quick refer- 
ence.” 

An annual subscription to the Bail Re- 
form Act Reporter includes six issues pub- 
lished from October 15, 1987, through 
August 15, 1988 — a compendium issue, 
plus five bimonthly updates. Cost is $40, or 
$25 to members of the ABA Criminal Jus- 
tice Section. 

For more information, contact Bonita 
Davis, Subscription Director, ABA Crimi- 


nal Justice Section, 1800 M Street, N.W., 
2-South, Washington, D.C. 20036, (202) 
331-2260. 


Ethics and the Legal Profession 

A recent survey by the Association of 
American Law Schools found that the most 
popular approach to teaching professional 
responsibility is a required course, usually 
entitled “professional responsibility” or 
“legal ethics.” 

Beneficial to the introductory law or phi- 
losophy student, Ethics and the Legal Pro- 
fession comprises a selection of articles by 
eminent philosophers and lawyers who ex- 
plore confrontations in the daily practice of 
law, employing in-depth case studies. 

The text is divided into six sections, each 
dealing with an important issue: The Struc- 
ture of the Profession, The Moral Critique 
of Professionalism, The Adversary System, 
Conflict of Interest, Client Confidences, and 
The Provision of Legal Services. 

Provoking questions on moral and pro- 
fessional responsibility, the ideology and 
tyranny of advocacy, and the professional’s 
right to case refusal are approached. 

Readings have been selected to give a his- 
torical perspective of the past two decades, 
showing a revolution in philosophy, concep- 
tual analysis, and moral reasoning, due to 
the growing consensus about the need for 
some measure of reform in the legal profes- 
sion. 

The 495-page book is available for $16.95 
from Prometheus Books, 700 E. Amherst 
St., Buffalo, NY 14215, (716) 837-2455. 


How to Set up and Operate Your 
Own Law Practice 

The American Institute of Small Business 
announced the publishing of its two- 
volume set of books entitled How to Set up 
and Operate Your Own Law Practice. 
Written both for lawyers now in practice 
and law students and lawyers planning 
their own practice, the books cover every 
business aspect of running a law practice. 

Author Max Fallek had earlier written 
“How to Set up and Operate Your Own 
Small Business,” which has now been 
adopted as a text book in more than 50 uni- 
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versities and colleges. 

The manuals provide a step-by-step pro- 
cedure on such subjects as: where to locate 
one’s practice-site selection, bookkeeping, 
personnel management, how to secure your 
bank loan, office policies, advertising, pub- 
lic relations, how to write a business plan, 
projecting sales and future growth, purchas- 
ing and many more topics. 

Cost of the series, some 750 pages in 
length, is $149.95. For ordering or for more 
information write American Institute of 
Small Business, 7515 Wayzata Blvd., Min- 
neapolis, MN 55426 or telephone (612) 
545-7001. 


Federal Retirement Plans: Division 
of Benefits at Divorce 

This important new work by Marjorie A. 
O’Connell and Steven D. Kittrell covers in 
detail the divorce aspects of five major fed- 
eral retirement programs: Civil Service 
Retirement System (including the new Fed- 
eral Employees Retirement System), Mili- 
tary Retirement, Railroad Retirement, For- 
eign Service Retirement, and Social Secu- 
rity. Here are a few of the topics. 

For the Civil Service, you will find com- 
plete details about lifetime and survivor 
benefits, including how the new thrift sav- 
ings plan adds a host of different planning 
concerns. 

For the military, learn how a former 
spouse’s eligibility can be determined by 
whether payments are for support or prop- 
erty rights. 

For the Foreign Service, see how the auto- 
matic entitlement to benefits gives you many 
planning options and learn the vital impor- 
tance of providing survivor benefits. 


For the Social Security and Railroad Re- 
tirement systems, learn how to use those 
benefits to give your clients financial secu- 
rity. 

This 400-page work is replete with prac- 
tical information on time limits, deadlines 
and government sources: who, when and 
why. It includes standard clauses for each 
federal program as well as law and regula- 
tions for each section. 


Federal Retirement Plans: Division of 
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Benefits at Divorce is published by Divorce 
Taxation Education, Inc., 1710 Rhode Is- 
land Avenue, N.W., Washington, D.C., 
20036, (202) 466-8200, and sells for $150. 


Foreign Trade and Investment 

A new book, written by Milwaukee at- 
torney Thomas F. Ciasen, provides a prac- 
tical introduction to the ins and outs of 
international business transactions. The 
book, titled Foreign Trade and Investment, 
examines the laws, forms, special problems 
and people involved in international com- 
merce. 

“This book was written for law students, 
lawyers and business people involved with 
companies which import and export 
goods,” Clasen said. “The need for the book 
became apparent to me a few years ago 
when I started teaching a law seminar on 
international business transactions at the 
University of Wisconsin School of Law. I 
found that there was no concise book which 
could be used to train future lawyers. The 
resulting text provides nonspecialist lawyers 
and business people with a practical over- 
view of the most common legal issues in- 
volved in international business.” 

Foreign Trade and Investment is pub- 
lished by Callaghan & Company and can 
be ordered by calling toll free 1-800-323- 
8067 or (312) 256-7000 in Illinois. The price 
is $34.95, plus shipping, handling and ap- 
plicable sales tax. 


Hanging Out a Shingle 

As author Harry F. Weyher points out 
in Hanging Out a Shingle: An Insider’s 
Guide to Starting Your Own Law Firm, 
there are many reasons why lawyers decide 
to open their own firms. 

Hanging Out a Shingle, published by 
Dodd, Mead on January 25, 1988, is an an- 
ecdotal guide for law and prelaw students 
as well as for older attorneys who are con- 
sidering starting their own practices. 
Weyher points out that since 1983, 14 of 
New York’s top (and seemingly untroubled) 
law firms have dissolved. In addition, the 
face of corporate America has changed over 
the last two decades: the steel industry lost 
its power and status, the oil industry has 
been wracked by megamergers and OPEC’s 
attempts to control prices, the family farmer 
is disappearing, and the automobile indus- 
try is seeking government aid to survive. 
Repercussions of these changes are being 
felt by the 750,000 lawyers in America, says 
Weyher. 

Weyher’s book demonstrates that, for 
some, the decision to start their own firm 
might appear inevitable. For others, own- 


ing a firm presents an opportunity to leave 
behind unwanted situations. In a chapter ad- 
dressing the concerns of women, the author 
reveals that women have complained of pres- 
sures forcing them out of firms — pressures 
that need not exist in private practice — 
such as time demands that inhibit personal 
life, indirect pressure to choose a workaholic 
husband, becoming “defeminized” to fit the 
job, and sex discrimination in salaries and 
promotions. 

The book covers such topics as choosing 
a partner — or establishing business alone, 
building a client list, finding the appropri- 
ate location, people, and equipment, and 
deciding whether to specialize. 

Hardcover book costs $16.95; paperback, 
$8.95. Dodd, Mead, 71 Fifth Avenue, New 
York, NY 10003, (212) 627-8444. 


Employment Discrimination Law 

Current employment discrimination laws 
regarding hiring, discharge and compensa- 
tion are covered in Employment Discrimi- 
nation Law, Practitioner’s Edition from 
West Publishing Company. 

The new practitioner’s edition provides 
a comprehensive analysis of the law of em- 
ployment discrimination. For attorneys 
familiar with employment discrimination 
law, Employment Discrimination Law, Prac- 
titioner’s Edition serves as quick but thor- 
ough desktop reference. For those who have 
never or rarely handled this type of case, the 
book provides background on the substan- 
tive and procedural law necessary to accept 
a case with confidence. 

Author Mack A. Player presents the law 
from both points of view, and includes com- 
ments that would benefit both the plaintiff 
and defendant. Player is currently a Re- 
gents’ professor of law at the University of 
Georgia, and a visiting professor of law at 
Florida State University College of Law. 

For further information call 1-800-328- 
9352. In Minnesota or Alaska call (612) 
228-2973. 


Starting a Foundation 

The Council on Foundations recently pub- 
lished a new manual on how tostart a foun- 
dation entitled First Steps in Starting a 
Foundation. 

Written by John Edie, general counsel 
and vice president of the Council on Foun- 
dations, this new publication is intended to 
inform potential donors and their advisors 
of the advantages of private, corporate, 
and community foundations for organized 
charitable giving. First Steps serves as an 
introduction to foundations and the provi- 
sions of the tax code related to forming a 


foundation. 

The publication is appropriate for law- 
yer and nonlawyer alike. It will be especially 
useful to lawyers unfamiliar with the world 
of exempt organization law who want to ob- 
tain a basic understanding of the legal frame- 
work applied to foundations. 

First Steps in Starting a Foundation is 
available for purchase from the Council on 
Foundations, P.O. Box 00021B, Washing- 
ton, D.C. 20055. The cost is $30 for non- 
members and $20 for council members. 
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A Constitutional Bicentennial Conversation 
With Justice Ben F. Overton 


Last September in thousands of commu- 
nities around the country, we celebrated as 
a nation the 200th anniversary of the sign- 
ing of the Constitution. Here in Florida, 
there were numerous local celebrations in- 
cluding parades, special programs and 
speeches sponsored by local Bicentennial 
committees. These celebrations were the kick- 
off for a multi-year Bicentennial celebration 
which will culminate in December 1991, 
with the Bicentennial of the Ratification of 
the Bill of Rights. 

Working behind the scenes in encourag- 
ing, planning and developing these celebra- 
tions is a statewide Bicentennial Commis- 
sion consisting of 42 prominent Floridians 
who volunteered their time and talents. Mem- 
bers of The Florida Bar have taken an ac- 
tive role on the commission and 17 of the 
42 members are attorneys. This commission 
is led by Florida Supreme Court Justice Ben 
F. Overton, who serves as chairman. 

Justice Overton, a member of the Su- 
preme Court of Florida since 1974 and its 
chief justice from 1976 to 1978, has spent 
countless hours traveling around the state 
furthering the commission’s Bicentennial 
goals and objectives. Through these collec- 
tive efforts, Florida will continue to remain 
at the forefront of the Bicentennial celebra- 
tion. 

The following interview took place in late 
January after Justice Overton had just re- 
turned from the Bicentennial Commission 
meeting held in conjunction with The Flor- 
ida Bar’s Midyear Meeting in Tampa. 
COPELAN: 

A lot of people have thought the 200th 
birthday last September of the signing of the 
Constitution was the culmination of the “Bi- 
centennial Celebration,” but wasn’t this re- 


by John J. Copelan, ur. 


ally just the beginning of a multi-year cele- 
bration? 
OVERTON: 

The celebration that occurred on Septem- 
ber 17, 1987, was only the beginning of a 
four-year celebration, which continues un- 
til the 200th anniversary of the ratification 
of the Bill of Rights on December 15, 1991. 
COPELAN: 

What major projects are planned in Flor- 
ida over the next few months? 
OVERTON: 

The first one is Florida Ratification Day, 
which was March 3, 1988. That date is based 
on the fact that Florida became a state on 
March 3, 1845. Florida will also have a spe- 
cial ratification celebration on May 14, 

1988. On that date, we will have a fund- 
raising event in Tampa, hosted by the Gov- 
ernor. This event is sponsored by Merrill 
Lynch, which is sponsoring similar events 
in all 50 states. The Florida Bicentennial 
Commission has determined that the funds 
from this celebration will be used for an edu- 
cational purpose that will enhance an un- 
derstanding of the Constitution. 

A number of projects are under consid- 
eration by the commission at this time. For 
example, one is an endowed scholarship 
that would provide funds for a teacher to 
obtain a master’s degree in constitutional 
studies, with acommitment that the teacher 
continue to teach for four years after com- 
pleting the master’s degree program. There 
are other proposed projects that concern stu- 
dent and citizen educational programs. The 
commission was scheduled to make a final 
determination on what projects should be 
funded in March. 

There will also be a special national cele- 
bration on July 4 and the Florida Commis- 


sion is now developing programs which will 
emphasize a better understanding of the Bill 
of Rights. 

COPELAN: 

Why do you feel it is important for us to 
celebrate the Bicentennial? 
OVERTON: 

The point we have tried to make is that 
this is not just a celebration of a historical 
event. We are trying to make sure that the 
people understand that the Constitution is 
a present living document and how its proc- 
esses work in this day and time. As impor- 
tant as it is for the public to recognize that for 
this Constitution to work, there is a need for all 
citizens to understand their obligation to 
participate in this government. 

COPELAN: 

You have frequently said that “the focus 
of this Bicentennial is not so much a cele- 
bration but an education.” What do you 
mean by this? 

OVERTON: 

Chief Justice Burger, the National Bicen- 
tennial chairman, stated we should celebrate 
this 200th anniversary of our Constitution 
by giving ourselves a “history and civics les- 
son.” In emphasizing this point, I have used 
a quote from Thomas Jefferson, who stated: 

“If the people of this country expect to be 
ignorant and free, they expect what never 
was and never will be.” This celebration 
should help to make people more aware of 
their rights and obligations under the Con- 
stitution. 
COPELAN: 

What are the significant accomplishments 
of the commission to date? 
OVERTON: 

The most significant accomplishment, 
mainly through the efforts of our executive 
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director, Carol Bellamy, is the establishment 
of 90 Bicentennial communities and 15 Bi- 
centennial campuses in this state. It is in- 
teresting that we have had more Bicenten- 
nial communities in Florida than Pennsyl- 
vania, where the Constitutional Convention 
was held. Our purpose was to make sure 
that local community leaders would become 
involved in this celebration. The objective 
was to obtain as much local community in- 
volvement as possible and afford them the 
opportunity to develop their own programs. 
We have also worked very closely with the 
Department of Education, which has helped 
develop special curriculum programs for use 
in the public schools of this state. To help 


« 
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the Bicentennial communities we conducted 
regional workshops to provide a forum for 
an exchange of ideas and projects. We will 
be doing that again to develop projects for 
the celebration of the Bill of Rights. 
COPELAN: 

Has our Bicentennial celebration in Flor- 
ida been a success? How can our celebra- 
tion of the Bicentennial be improved? 
OVERTON: 

On a whole, I believe we have had a suc- 
cessful program. There are more things that 
I wish we could have accomplished, espe- 
cially in the metropolitan areas. It frankly 
was easier to develop broad programs in 
smaller communities. For example, it was 


Photograph courtesy of the Dade Bar Bulletin by Deborah Gray Mitchell. 


These colorful banners announcing the 200th birthday of the United States Consti- 
tution were displayed on the Dade County Courthouse and contributed greatly to 
public awareness of the Bicentennial in Miami. 
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not difficult at all for a local bar associa- 
tion to have a lawyer or judge in every 
school, while in large metropolitan areas 
that was just about impossible to accom- 
plish. One metropolitan area which did very 
well in this regard was Orange County, 
where they expended over $20,000 to im- 
plement a program that put a lawyer in 
every eighth grade class and developed a 
newspaper supplement with the media. 
Palm Beach County had a similar program. 
COPELAN: 

In speeches to various bar associations 
and groups, you have indicated that iawyers 
have “a special responsibility” in the Bicen- 
tennial celebration. What do you consider 
that to be? 

OVERTON: 

Our governmental structure requires pub- 
lic involvement and participation. It is not 
a government of just a few individuals. Law- 
yers, because of their training, have the 
knowledge of governmental structure and, 
by reason of that knowledge, have a pro- 
fessional responsibility to help convey that 
knowledge to the public in order to make 
sure that our system works. Lawyers were 
part of that original Constitutional Conven- 
tion. In fact, 28 of the 55 original delegates 
were law trained. Lawyers recognized their 
public responsibility then and that respon- 
sibility should still exist today. 
COPELAN: 

In addressing the Judicial College last 
March, you asked the judiciary as a group 
to take a key role in the Bicentennial cele- 
bration. A year later, would you say that 
this leadership has been accomplished? 
OVERTON: 

I believe the judiciary responded exceed- 
ingly well. Many members of the judiciary 
took leadership roles in their communities. 
In fact, some chair their local Bicentennial 
commission. Many participated in pro- 
grams in their local schools. I might say, to 
emphasize the need for this involvement, the 
entire Supreme Court became involved in 
programs throughout the state. 
COPELAN: 

How would you evaluate the involvement 
of the legal profession in the Bicentennial 
celebration so far? 

OVERTON: 

Many local bar associations worked with 
local school officials and the media to de- 
velop special newspaper and magazine sec- 
tions, to help administer Bicentennial writ- 
ing contests, and to provide teacher’s aides 
in the schools. In my view, this type of par- 
ticipation has enhanced the image of the 
legal profession in those communities. 
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COPELAN: 

The major Bicentennial project of The 
Florida Bar funded by The Florida Bar 
Foundation involves the dissemination of 
a videotape produced by Fred Friendly. 
How can members of the Bar become indi- 
vidually involved in the Bicentennial? 
OVERTON: 

The videotape can be a very useful teach- 
ing tool in law-related educational pro- 
grams, particularly in secondary schools. 
Lawyers are needed as a special resource in 
the schools for this project to succeed. Any 
lawyers desiring more information should 
contact Annette Pitts, the director of the 
Law Related Education Program, or their 
local school district. The use of this vide- 
otape needs local lawyer involvement to 
make the program successful. It should be 
looked at by local bar associations as an on- 
going project or program. 

COPELAN: 

Last year there was uncertainty about the 
funding for the commission. Have those fis- 
cal problems been worked out and has the 
private sector supported the commission’s 
important work? 

OVERTON: 

There has been a joint effort between the 
private sector and the state to make sure 
that the state commission had sufficient op- 
erating funds to get the program off the 
ground. We have received extensive coop- 
eration from the Department of Education, 
particularly the commissioner of education, 
Betty Castor, and the social studies teach- 
ers in the state. Disney, St. Joe Paper Com- 
pany, Sun Banks, Florida Progress, and 
The Florida Bar Foundation provided 
funds, together with an additional start- 
up grant from the state in the amount of 
$70,000. At this time, we have sufficient op- 
erating funds. 

COPELAN: 

In other states, we have seen a concern 
with the commercialization of the Bicenten- 
nial. Has this been a problem in Florida? 
OVERTON: 

We haven't had any such problems in Flor- 
ida. 

COPELAN: 

Over 90 Florida communities so far have 
been designated official Bicentennial com- 
munities and we have seen a lot of activity 
at the “grass roots” local level. How can 
other communities become involved? 
OVERTON: 

It is very simple for a community to be- 
come designated as a Bicentennial commu- 
nity. The application must be signed by 
either the mayor or the chairman of the 
county commission. The members of the lo- 


cal commission must reflect a broad repre- 
sentation in the community, and the appli- 
cation must reflect a program for the com- 
munity. The application form can be ob- 
tained from Carol Bellamy, executive direc- 
tor of the Bicentennial Commission. 
COPELAN: 

As the events of the Bicentennial unfold, 
have you found an increase in the level of 
awareness and motivation toward freedom 
and patriotism as a result of the celebration? 
OVERTON: 

One of the most exhilarating experiences 
for me, as a result of this celebration, is to 
read some of the thoughts of elementary 
school students of what the Constitution 
means to them. In some ways, it appears 
that they have a better understanding of 
what the Constitution means than some of 
us adults. 

COPELAN: 

Florida, as one of the fastest growing 
states in the nation, has a rapidly expand- 
ing population under the age of 21. What 
legacy from the Bicentennial would you 
want the youth of Florida to carry into the 
1990’s? 

OVERTON: 

I hope we leave a legacy of educational 
programs about the Constitution. 
COPELAN: 

When the Bicentennial is over, what mes- 
sage do you hope the people of Florida will 
remember most about the celebration? 


Photo by Deborah Gray Mitchell for Dade Bar Bulletin. 


OVERTON: 

Simply a better understanding of the Con- 
stitution as a living document and what it 
means to each citizen in the everyday affairs 
of life. BJ 


John J. Copelan, Jr. is deputy city 
attorney for Miami. He received his 
B.A. degree magna cum laude in eco- 
nomics and political science from Mer- 
cer University in 1973 and J.D. degree 
from Mercer University in 1976. He is 
a past chairman of the Local Govern- 
ment Law Section and section sympo- 
sium editor for “The Local Govern- 
ment Law Symposium.” He is a mem- 
ber of The Florida Bar’s Bicentennial 
Committee and the vice chairman of 
the Dade County Bar Association’s Bi- 
centennial Committee. 


United States Constitution Bicentennial Commission of Florida Chairman Justice Ben 
Overton and Vice Chairman Glenda Hood, Orlando City Council member and past presi- 
dent of the Florida League of Cities, share an informal moment at the October 1987, 
meeting of the Bicentennial Commission in Miami during the annual convention of the 


Florida League of Cities. 
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Administrative Law 


Res judicata and its corollary, collateral 
estoppel (issue preclusion), have long been 
held to be applicable in Florida to admin- 
istrative orders and decisions by an admin- 
istrative agency acting in a quasi-judicial 
capacity. Thomson v. Department of En- 
vironmental Regulation, 511 So.2d 989 
(Fla. 1987); Yovan v. Burdine’s, 81 So.2d 
555 (Fla. 1955); Carol City Utilities, Inc. v. 
Miami Garden Shopping Plaza, Inc., 165 
So.2d. 199 (Fla. 3d DCA 1964). 

Likewise, the doctrine of collateral estop- 
pel or issue preclusion has also been applied 
to bar relitigation of specific issues in sub- 
sequent administrative or civil proceedings 
in circuit court when the issue in the subse- 
quent action is identical to necessary and 
material issues resolved in the administra- 
tive proceeding and when identity of par- 
ties in both actions has been shown to exist. 
See DeBusk v. Smith 397 So.2d 327 (Fla. 
1980); Florida Department of Transporta- 
tion v. Gary, 513 So.2d 1338 (Fla. lst DCA 
1987); United States Fidelity and Guaran- 
tee Co. v. Odoms, 444 So.2d 78 (Fla. Sth 
DCA 1984); Jet Air Freight v. Jet Air 
Freight Delivery, Inc., 264 So.2d 35 (Fla. 
3d DCA), cert. denied, 267 So.2d 833 (Fla. 
1972). 

Notwithstanding the general proposition 
that both collateral estoppel and res judi- 
cata apply to quasi-judicial administrative 
determinations in a manner which is con- 
ceptually the same as that long accepted by 
the judiciary, it is clear that courts have ap- 
proached the use of the related doctrine with 
some caution. Thus, one finds that in cases 
in which rezoning is sought and denied and 
subsequently re-applied for, or when a spe- 
cial exception has been refused and a peti- 


Res Judicata and Collateral Estoppel 
in Administrative Proceedings 


by John J. Rimes Ill and M. Catherine Lannon 


tion subsequently renewed, the courts have 
not only analyzed the four corners of the 
petition or request to determine whether it 
is precluded by prior administrative deci- 
sions, but also have analyzed extraneous 
changes ofcircumstance, whichcould revive 
an otherwise preclusive administrative pe- 
tition and entitle it to full de novo review. 
City of Miami Beach v. Prevatt, 97 So.2d 
473 (Fla. 1957) cert. denied, Wags Trans- 
portation System, Inc., v. Prevatt, 355 U.S. 
957 (1958); Coral Reef Nurseries, Inc., v. 
Babcock Co., 410 So.2d. 648 (Fla. 3d DCA 
1982). 

Likewise, administrative agencies in- 
volved in issuing permits approving or de- 
nying applications for various forms of land 
use or development have applied res judi- 
cata and issue preclusion concepts with an 
understanding that changed circumstances 
may make a strict application improper or 
inequitable. See Metropolitan County 
Board of County Commissioners v. Rock- 
matt Corporation, 231 So.2d 41 (Fla. 3d 
DCA 1970). Furthermore, the caselaw re- 
garding zoning matters requires that the 
doctrine of res judicata must be liberally 
construed in favor of the applicant, Coral 
Reef Nurseries, Inc., v. Babcock Co., 410 
So.2d 648 (Fla. 3d DCA 1982). The court 
in Coral Reef made it clear, however, that 
the determination of whether the doctrine 
of res judicata applied in a cause is a deci- 
sion to be made by the administrative body 
itself. On appeal the lower tribunal’s deci- 
sion should not be reversed “unless that 
body has acted with ‘manifest’ and ‘flagrant’ 
abuse of discretion or by ‘arbitrary impulse, 
whim or caprice.’” 410 So.2d at 655. 

In Thomson v. Department of Environ- 
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mental Regulation, the Supreme Court, in 
reversing a decision by the First District 
Courtof Appeal, Thomsonv. State, Depart- 
ment of Environmental Regulation, 493 
So.2d 1032(Fla. 1986), invoked theconcept 
that administrative res judicata and collat- 
eral estoppel must be “tailored” to the type 
of administrative decisionmaking being re- 
viewed. The Supreme Court determined in 
Thomson that a renewed application for a 
permit to develop certain environmentally 
sensitive land was entitled to be heard on 
its merits despite an earlier denial of a simi- 
lar permit application for the same land. 
The court reasoned that the evidence pre- 
sented by the Thomsons in support of their 
second application was sufficient to show 
either changed circumstances or additional 
information which was not available at the 
time of the initial agency adjudication. See 
also Hollingsworth v. Department of En- 
vironmental Regulation, 466 So.2d 383 (Fla 
Ist DCA 1985); Abbanat v. Reynolds and 
Department of Environmental Regulation, 
9 FALR 1898 (March 3, 1987); Williams 
and Causey v. Moeller, Moellerand Depart- 
ment of Environmental Regulation, 8 
FALR 5537, 5546-7 (November 4, 1986). 
The doctrine of res judicata contains four 
elements: (1) identity in the thing sued for; 
(2) identity of the cause of action; (3) iden- 
tity of persons and parties of the action; and 
(4) identity of the quality in the person for 
or against whom the claim is made. 
Neidhart v. Pioneer Federal Savings and 
Loan Association, 498 So.2d 594 (Fla. 2d 
DCA 1986). See also Donahue v. Davis, 68 
So.2d 163 (Fla. 1953). While the same ele- 
ments are present in the administrative 
arena, caselaw involving litigation arising 


outofworkers’andunemploymentcompen- 
sation decisions, bid protests, and career serv- 
ice dismissals tends to show the courts’ 
profound reluctance to apply administra- 
tive res judicata and collateral estoppel in 
such a manner as to preclude a litigant a 
day in court, even while recognizing that ad- 
ministrative decisionmakingis entitled to fi- 
nality and a degree of deference on the part 
of the judiciary. See Gator Shoe Corp., v. 
Mungia, 510 So.2d 1192 (Fla. Ist DCA 
1987); see Neidhart v. Pioneer Federal Sav- 
ings and Loan Assoc., 498 So.2d 594 (Fla. 
2d DCA 1986); Walley v. Florida Game and 
Fresh Water Fish Commission, 501 So.2d 
671 (Fla. Ist DCA 1987); Florida Depart- 
ment of Transportation v. Gary, 513 So.2d 
1338 (Fla. Ist DCA 1987) (issues litigated 
in administrative delinquency determina- 
tion said to involve res judicata and issue 
preclusion only as to subsequent administra- 
tive actions and not necessarily as to 
contemporaneously filed breach of contract 
action filed in circuit court). 

For purposes of reviewing some of the 
cases which exemplify the application of the 
doctrine’s analysis, the first two elements 
will be referred to as “identity of issues” and 
the last two elements will be referred to as 
“identity of parties.” 


Identity of Issues 

In Neidhart, an unemployment appeals 
referee found that an employee’s discharge 
was not based on misconduct by the em- 
ployee. Subsequently, the employee sued 
the employer in circuit court for compen- 
satory and punitive damages for improper 
dismissal, alleging that he had been dis- 
charged because he made himself available 
for jury duty. The appellate court held that 
there was no identity of issues since, in the 
unemployment compensation arena, the 
only issue was whether Neidhart was dis- 


charged for misconduct as that term is de- 
fined by statute; whereas, inthe circuitcourt 
case he had to show that he was discharged 
specifically for responding to a jury sum- 
mons and, to recover punitive damages, that 
his employer acted maliciously and will- 
fully. 


Similarly, in State of Florida, Depart- 
ment of Healthand Rehabilitative Services, 
v. Vernon, 379 So.2d 683 (Fla. 2d DCA 
1980), the court found that the standard for 


Thus [the court] rejected the 
contention that the state could 
not “relitigate” the issue of 
just cause for the dismissal 
in a career service hearing 
after having been ordered 
to pay unemployment 
compensation benefits 


“misconduct” for purposes of the award of 
unemployment compensation was not the 
same as that for purposes of determining 
whether there was “just cause” for a dis- 
missal of a career service employee. Thus 
it rejected the contention that the state could 
not “relitigate” the issue of just cause for the 
dismissal in a career service hearing after hav- 
ing beenorderedtopayunemploymentcom- 
pensation benefits. 

In Florida Department of Transportation 
v. Gary, the First District Court of Appeal 
quashed an order staying administrative 


proceedings. In so ruling, the court held that 
the issues to be litigated in the breach of con- 
tract suit in circuit court were not “identi- 
cal to necessary and material issues” to be 
determined in the administrative action in 
which the Department of Transportation 
would attempt to defend its suspension of 
aconstruction company’s certificate of quali- 
fication due to unsatisfactory work. 


Inadifferent vein, the First District Court 
of Appeal has held that work search issues 
relating to wage loss benefits are not barred 
in workers’ compensation cases even if there 
is not proof of change of condition or mis- 
take of fact. Gator Shoe Corporation v. 
Mungia, 510 So.2d 1192 (Fla. Ist DCA 
1987). The court specifically permitted the 
presentation of evidence of a work search 
made after a prior adverse ruling, stating, 


We further reject, as contrary to the spirit and 
purpose of the workers’ compensation law, the 
suggestion implicit in the employer/carrier’s ar- 
guments here that even if claimant was in reality 
unable to secure employment within his capabili- 
ties at the time of the first hearing, he should be 
precluded from proving that he is unable to do 
so at the time of his modification hearing, because 
such proof does not establish a “change in con- 
dition.” 

Flesche v. Interstate Warehouse, 411 So.2d 
919 (Fla. Ist DCA 1982). 


Identity of Parties 

There are two cases which directly deal 
with the issue of lack of identity of parties 
in the situations when an administrative liti- 
gant has attempted to bar action with a 
claim of res judicata or collateral estoppel. 

In Todd v. Carroll, 347 So.2d 618 (Fla. 
4th DCA 1977), the court held that a local 
school board could terminate a dean’s em- 
ployment even though the State Board of 
Education had reviewed the same charges 
and decided not to revoke or suspend the 
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dean’s teaching certificate. The court found 
that res judicata did not apply because the 
local school board and the State Board of 
Education were “two separate and distinct 
governmental units” and because the re- 
views by the two bodies were for different 
purposes. But see the dissent by Judge 
Dauksch which urges that the parties were 
effectively the same since the state board 
proceeding was initiated upon a complaint 
by the local school board and the local 
school board participated in the prosecu- 
tion. 

Similarly, in Walley v. Florida Game and 
Fresh Water Fish Commission, the First Dis- 
trict Court of Appeal held that there were 
neither identical issues nor identical parties 
in which the same charges against a state 
employee who was a certified law enforce- 
ment officer resulted in a Career Service 
Commission decision which upheld the fir- 
ing of the employee and a Criminal Justice 
Standards and Training Commission deci- 
sionnotto revoke his certificate. Asin Todd 
v. Carroll, the court noted that the two bod- 
ies performed different functions and re- 
viewed the evidence for different purposes. 

One word of warning to practitioners: 
even if there is an identity of issues and an 
identity of parties, estoppel or res judicata 
will not obtain if the tribunal which ren- 
dered the judgment did not have subject mat- 
ter jurisdiction. Florida Export Tobacco 
Co., Inc. v. Department of Revenue, 510 
So.2d 936 (Fla. Ist DCA 1987). 


Res Judicata in Administrative 
Prosecutions 

Morecomplex thanthe limited deference 
shown by courts to the concepts of res ju- 
dicata and collateral estoppel in those ad- 
ministrative proceedings wherein an appli- 
cant seeks to receive some sort of approval 
or permit from an agency, are those in- 
stances in which an agency is seekingto take 
administrative action in an affirmative 
sense, such as discipline against a license or 
permit necessary to practice a profession or 
occupation, enforcement of an already ad- 
judicated agency decision under F-.S. 
§120.69, or revocation or suspension of a 
permit to conduct business in a regulated 
industry or to develop an environmentally 
sensitive project. 

F.S. §120.69 provides for enforcement in 
circuit court of final administrative orders 
entered under the provisions of Ch. 120. The 
doctrine of resjudicata would appear to pre- 
clude relitigation of the same questions be- 
fore the circuit court when enforcement is 
applied for. Indeed, F.S. §120.69(3) specifi- 
cally provides that “the doctrines of res ju- 


dicata and collateral estoppel shall apply, 
and the court shall make such orders as are 
necessary to avoid multiplicity of actions.” 

But F.S. §120.69(5) provides that, in any 
enforcement proceeding, the respondent 
(whocculd betheagency, the Attorney Gen- 
eral, or a member of the public) may assert 
as a defense the invalidity of any relevant 
statute, the inapplicability of the adminis- 
trative determination to respondent, com- 
pliance by the respondent, the inappropri- 
ateness of the remedy sought by the agency, 
or any combination of the foregoing. 

At least one district court of appeal has 
determined that the ability of the enforcing 
circuit court to consider the “inappropriate- 
ness of the remedy sought by the agency” 
permits a circuit court to modify an already 
imposed administrative penalty, even 
though such penalty was within the statu- 
tory authority of the agency and was found 
to be appropriate by a hearing officer, ac- 
cepted by the agency in its final order, and 
never appealed tothe appropriate appellate 
court. See State Department of Environ- 
mental Regulation v. Brown, 449 So.2d 908 
(Fla. 3d DCA 1984), review denied, 459 
So.2d 1039 (Fla. 1985). 


In the Brown case, the district court per- 
mitted the circuit court to modify the pen- 
alty sought to be enforced by the agency 
even though the penalty recommended by 
the hearing officer and approved by the 
agency was within the agency’s statutory 
authority and could not have been modi- 
fied on direct appeal under the doctrine set 
forth in Florida Real Estate Commission v. 
Webb, 367 So.2d 201 (Fla. 1978). In so rul- 
ing, the court held that the circuit court 
could determine whether the penalty was 
“appropriate, ’i.e., not suitable for the par- 
ticular person, condition, occasion, or 
place.” It explained that, although there is 
a presumption that the agency action is cor- 
rect inanenforcement proceeding, as would 
be the case in judicial review, the presump- 
tion is rebuttable. The court distinguished 
Webb on the basis that it involved §120.68 
review, not §120.69 enforcement. 

In contrast, in Department of Environ- 
mental Regulation v. Webb, 382 So.2d 89 
(Fla. Ist DCA 1980), the court rejected ar- 
guments raised in an enforcement proceed- 
ing, noting that the party making them does 
not “suggest why the Department’s unap- 
pealed order . . . is subject to collateral at- 


PHILADELPHIA, PA 


\ 


THE LAW FIRM OF 


MESIROV, GELMAN, JAFFE, CRAMER & JAMIESON 


TAKES PLEASURE IN ANNOUNCING 
THE RELOCATION OF 
ITS TAMPA OFFICE 


TO 


ASHLEY TOWER 
SUITE 1650 
100 SOUTH ASHLEY DRIVE 
TAMPA, FLORIDA 33602-5394 


813/225-3000 


TAMPA, FL 


CHERRY HILL, NJ 


1 


THE FLORIDA BAR JOURNAL/APRIL 1988 43 


tack in the circuit court.” 


Another issue to be explored by Florida 
courts is whether an agency acting in an ad- 
ministrative enforcement capacity in seek- 
ing to revoke, suspend, or otherwise disci- 
pline a professional’s license to practice his 
profession or to remove a permit or license 
to operate a business or regulated facility 
is precluded by res judicata or collateral es- 
toppel from filing subsequent enforcement 
proceedings upon the adjudication and dis- 
missal of an initial proceeding. While such 
questions on occasion have been couched 
in terms of “administrative double jeop- 
ardy,” no court in Florida has yet held that 
the dismissal of an agency disciplinary ac- 
tion on one set of facts would preclude the 
refiling of a similar administrative com- 
plaint involving the same transaction or oc- 
currence, but alleging newly discovered or 
previously unpleaded facts. Recently a pro- 
posed Division of Administrative Hearings 
rule of procedure (proposed Rule 221-6.037 
(3)), which would have forbidden agencies 
to file a third administrative complaint al- 
leging the same facts against the same per- 
son was stricken as an invalid exercise of 
legislative authority (Department of Trans- 
portation v. Division of Administrative Hear- 
ings, (Case No. 87-3661 R, opinion rendered 
January 15, 1988)). 

Indeed, while denying the ability of an 
agency to reopen a case which had already 
been contested before the Division of Ad- 
ministrative Hearings, the court in Hender- 
son Signs v. Department of Transportation, 
397 So.2d 769 (Fla. Ist DCA 1981), indi- 
cated that, on exceptional occasions, an 
agency could, by using its authority to re- 
mand to the Division of Administrative 
Hearings raise and resolve issues which had 
not been fully litigated in the initial proceed- 
ing. See also Cohn v. Department of Pro- 
fessional Regulation, 477 So.2d 1039 (Fla. 
3d DCA 1985). 

The argument that “fundamental fair- 
ness” or “double jeopardy” should preclude 
agency relitigation of already completed en- 
forcement proceedings while not preclud- 
ing subsequent relitigation on permit or 
zoning applications (given a showing of 
changed circumstances) seems to be based 
upon the concept that disciplinary or enforce- 
ment proceedings are penal in nature and 
thus are qualitatively different from other 
regulatory action. This concept was clearly 
enunciated in State ex rel. Vining v. Flor- 
ida Real Estate Commission, 281 So.2d 487 
(Fla. 1973), when the Supreme Court found 
that the potential revocation of a license to 
sell real estate was penal and of sucha quasi- 
criminal nature as to mandate that the con- 


44 THE FLORIDABAR JOURNAL/APRIL 1988 


stitutional right not to self-incriminate one- 
self must apply. The Supreme Court, how- 
ever, has itself called into question the un- 
derlying rationale of Vining by determining 
that professional licensing disciplinary pro- 
ceedings are “remedial” and not “penal” in 
nature. See De Bock v. State, 512 So.2d 164 
(Fla. 1987). 

Under the De Bock rationale, double jeop- 
ardy arguments should not bar relitigation 
if an agency makesa legitimate showing that 
new evidence has come to its attention or 
that its legal analysis was shown by subse- 
quent judicial or quasi-judicial decisions to 
be faulty. See Cohn v. Department of Pro- 
fessional Regulation, 477 So.2d 1039 (Fla. 
3d DCA 1985). In fact, an argument could 


The argument that 
“fundamental fairness” or 
“double jeopardy” should 

preclude agency relitigation 
... seems to be based upon the 
concept that disciplinary or 
enforcement proceedings 
are penal in nature. 


be made that facts which would justify the 
reopening of a litigated case need not nec- 
essarily be those which could not have been 
found by the agency, exercising due dili- 
gence, at the initial proceeding. In Depart- 
ment of Environmental Regulation v. Th- 
omson, the Supreme Court used, as part of 
its justification for permitting the reappli- 
cationofapreviouslydenied permit request, 
the fact that the applicants now had pro- 
duced an environmental impact study to but- 
tress the new application. 511 So.2d at 992. 
One may question whether such a study was 
“new” or simply was recognized by the ap- 
plicants as “necessary” for favorable con- 
sideration of their reapplication. 

Anagency seeking to reopen a previously 
litigated and dismissed disciplinary or licen- 
sure action should be aware, however, that 
a failure to adequately plead sufficient 
changed circumstances to justify such reli- 
tigation may well bring into play the pro- 
visions of the Equal Access to Justice Act, 
(F.S.§57.111) and subject it to attorney fees 
and cost. 

The cases involving relitigation of previ- 
ously denied applications suggest that an 
agency could relitigate disciplinary issues, 


if additional facts or circumstances are al- 
leged or, conceivably, if any technical defi- 
ciencies in the complaining document are 
remedied. 

By recasting disciplinary (and by logical 
extension, other police power enforcement 
acts) in remedial, as opposed to penal, 
terms, DeBock seems to leave agency en- 
forcement or disciplinary proceedings in a 
status little different from regulatory and per- 
mitting functions, as far as application of 
the principles of res judicata and collateral 
estoppel. 
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Ms. Conceptions: 


The Rights of Pregnant Women in the Workplace 


As recently as 30 years ago, in 75 percent 
of American households, dad went off to 
work in the morning while mom stayed 
home with the children. Today, in the 1980’s 
only 10 percent of American families fit that 
mold. Today, women comprise approxi- 
mately 30 percent of the American 
workforce. Of this number, about 33 mil- 
lion women are of childbearing age, ages 16 
to 44. It is estimated that at least 75 percent 
of these 33 million women will at some time 
in their career become pregnant.! 

While nearly half of all working women 
are employed in occupations that are more 
than 70 percent female, and more than one- 
fourth of these women work in jobs that are 
more than 95 percent female,” numerically, 
women are swiftly attaining parity with their 
male counterparts in many professions. At 
the present time, for example, women com- 
prise 45 percent of all students currently 
enrolled in the nation’s law schools. 

Private industry has not, however, fully 
come to grips with the fact that a significant 
portion of its workforce consists of employ- 
ees who may at some point choose to inter- 
rupt their career in order to raise a family. 
Comprehensive studies indicate that Ameri- 
can businesses, particularly small firms, 
either do not have formal maternity leave 
policies or fail to address what happens to 
women who seek to return to their jobs.3 

The rights of pregnant women to gain full 
participation in the workforce were signifi- 
cantly advanced by the recent decision of 
the U.S. Supreme Court in California Sav- 
ings & Loan Association v. Guerra, 107 S. 
Ct. 683 (1987), in which the Court upheld 
a California state statute that required em- 
ployers to provide an unpaid leave period 


by Richard N. Margulies 


of four months for pregnant employees.* 
The narrow question presented in Cali- 
fornia Federal was whether a California 
statute mandating unpaid parental leave 
and reinstatement rights to employees dis- 
abled by pregnancy was preempted by the 
Pregnancy Discrimination Act of 1978 
(PDA). The PDA amended Title VII of the 
Civil Rights Act of 1964° to include preg- 
nancy within its prohibition against discrimi- 
nation on the basis of sex. In finding that 
“Congress intended the PDA to be a floor 
beneath which pregnancy disability bene- 
fits may not drop—not a ceiling above 
which they may not rise,” the Supreme 
Court, in a 6-3 vote, found the California 
pregnancy leave provision was not 
preempted by the PDA.’ 

The legislative and judicial underpinnings 
which have shaped the current status of the 
rights of pregnant employees will be the fo- 
cus of this article. The article will also ad- 
dress developments on the state level, par- 
ticularly in Florida, with regard to proposed 
legislation which would mandate maternity 
leave and reinstatement rights to pregnant 
workers. 


The Pregnancy Discrimination Act 
of 1978 

The Supreme Court’s record in dealing 
with the reproductive function and the 
workplace, prior to California Federal, had 
been uneven and at times, in retrospect, 
somewhat embarrassing. The 1908 opinion 
of Justice Brewer in Muller v. Oregon, 208 
U.S. 412 (1908), exemplified the attitude of 
employers at the turn of the century, that 
the American woman’s role was that as wife 
and mother, and not as employee. Utiliz- 


ing medical evidence that long hours of 
standing impaired a woman’s ability to pro- 
duce healthy offspring, the Court upheld a 
state statute limiting the workday of women 
to 10 hours.’ Recognizing that the regula- 
tion of women’s employment was necessary 
in order to preserve the strength and vigor 
of the human race, the Supreme Court 
merely reemphasized its sentiment previ- 
ously illustrated in Bradwell v. Illinois, 83 
U.S. 130 (1872), that “the harmony [of] the 
family institution is repugnant to the idea 
of a woman adopting [an] independent ca- 
reer from that of her husband.” 

With the passage of Title VII of the Civil 
Rights Act in 1964, Congress outlawed dis- 
crimination in employment practices based 
on race as well as sex. Under the new frame- 
work of Title VII, employment opportuni- 
ties were to be made available equally to all 
persons, and men and women were to be 
treated the same for purposes of employ- 
ment. While Title VII attempted to remove 
many barriers to equality of employment be- 
tween the sexes, lower courts vacillated 
between declaring pregnancy to be a tem- 
porary disability calling for different treat- 
ment from other disabilities or viewing 
pregnancy the same as other disabilities and, 
therefore, entitled to similar treatment.!° 

In 1972, the Equal Employment Oppor- 
tunity Commission issued an opinion letter 
instituting guidelines that required employ- 
ers to impose the same terms and conditions 
for health insurance claims or sick leave poli- 
cies for pregnancy and childbirth as they did 
for any other medical condition.'! The regu- 
lations went on to proclaim that an employ- 
ment policy under which insufficient or no 
pregnancy leave was available could be a pos- 
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sible violation of Title VII if such policy had 
a disparate impact on employees of one sex 
and was not justified by business necessity. 
Ignoring these guidelines, however, the Su- 
preme Court in Geduldig v. Aiello, 417 U.S. 
484 (1974), upheld a state disability plan that 
excluded normal pregnancies and childbirth 
from health insurance coverage against a 
claim that the statute was violative of the 
equal protection clause of the 14th amend- 
ment. By distinguishing between pregnant 
women and nonpregnant persons, the 
Court held that the insurance plan “merely 
removes one physical condition—preg- 
nancy—from the list of compensable disabili- 
ties,” and while “it is true that only women 
can become pregnant, it does not follow that 
every legislative classification concerning 
pregnancy is a sex-based classification.”!2 
The same reasoning was extended by the 
Supreme Court in General Electric Co. v. 
Gilbert, 429 U.S. 125 (1976), to a class ac- 
tion brought under Title VII. Maintaining 
that an otherwise comprehensive disability 
plan which provided nonoccupational sick- 
ness benefits to all employees, but failed to 
cover pregnancy-related disabilities, did not 
violate Title VII, Justice Rehnquist’s opin- 
ion found that pregnancy was a “voluntarily 


undertaken and desired condition” and that 
“as an additional:risk, unique to women,” 
there was no sex discrimination in exclud- 
ing its coverage from the disability plan.!3 

In a direct attempt to overrule the Su- 
preme Court’s interpretation of Title VII, 
as expressed in the Geduldig and Gilbert de- 
cisions, Congress swiftly enacted the Preg- 
nancy Discrimination Act of 1978 to amend 
Title VII. A direct repudiation of the Court’s 
decision in Gilbert, the PDA amends the de- 
finitional provisions of Title VII to provide 
that sex-based employment discrimination 
encompasses pregnancy; childbirth, and re- 
lated medical conditions. !4 

Soon thereafter, in Newport News Ship- 
building and Drydock Co. v. EEOC, 462 
U.S. 669 (1983), the Supreme Court stated 
that the PDA “makes clear that it is discrimi- 
natory to treat pregnancy-related conditions 
less favorably than other medical condi- 
tions.”!5 Utilizing this congressional man- 
date, the Supreme Court held that an em- 
ployer’s health insurance plan which pro- 
vided female employees with hospitalization 
benefits for pregnancy-related conditions 
equivalent to those provided for other medi- 
cal conditions, but provided less favorable 
pregnancy benefits to spouses of male em- 


ployees, violated Title VII. Fringe benefits, 
including health insurance, according to the 
Court, are considered “compensation, 
terms, conditions or privileges of employ- 
ment.”!6 Therefore, according to the Court 
in Newport News, pregnancy-related con- 
ditions may not be treated less favorably, 
for purposes of health and disability bene- 
fits, than other medical conditions. Further, 
if an employer provides medical coverage 
for employees, Newport News mandates 
that the coverage provided to dependents 
of male and female employees must be 
equivalent. 

The Supreme Court’s broad construction 
of the PDA in Newport News was gener- 
ally considered a milestone in the fight 
against sex discrimination in the workplace. 
The PDA, however, merely broadened the 
definition of “sex” to include pregnancy. It 
did not provide an analytical framework for 
its application. Courts, therefore, in utiliz- 
ing the new parity of treatment standard 
expressed in Newport News, began to ana- 
lyze pregnancy-related issues under the 
highly developed principles utilized in de- 
ciding other claims of discrimination under 
Title VII. As a consequence, courts at- 
tempted to utilize the analytical framework 
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of Title VII, which demands that equal em- 
ployment opportunities be made available 
to all persons without regard to differences 
that have no impact on their ability to work. 
This analysis ignores, however, the repro- 
ductive difference between the sexes that in 
fact does exist and, temporarily at least, may 
have a direct impact upon a female em- 
ployee’s ability to work. Judicial interpre- 
tation of the PDA under traditional Title 
VII analysis, therefore, disregards the fact 
that while pregnancy may be a voluntary con- 
dition unique to women, its frequency of 
occurrence only among females distin- 
guishes it from those disabling conditions 
which may temporarily disrupt a man’s ca- 
reer. 


California Federal 

The decision of the Supreme Court in Cali- 
fornia Federal finally acknowledges by in- 
ference that reproduction is a function spe- 
cific to women that directly impacts upon 
a woman’s participation in the workforce 
for which no male correlation exists. The 
State of California had enacted legislation 
prohibiting employment discrimination 
based upon pregnancy and requiring employ- 
ers to provide employees with unpaid preg- 
nancy disability leave for up to four months. 
The California Fair Employment and Hous- 
ing Commission interpreted this statute to 
require employers to reinstate employees re- 
turning from pregnancy-related leave to 
their previous position, unless the job was 
no longer available due to business neces- 
sity. The bank’s policy, while allowing em- 
ployees to take an unpaid leave of absence, 
reserved the right to terminate an employee 
on leave if a similar position was not avail- 
able. When an employee on pregnancy dis- 
ability leave attempted to return to work, 
she was informed by the bank that her job 
had been filled and that no similar position 
was available. When she filed a complaint 
with the state agency, the bank sought a de- 
claratory judgment that the California pro- 
vision was inconsistent with and preempted 
by Title VII. 

In determining whether the California stat- 
ute was preempted by or inconsistent with 
Title VII, the Supreme Court framed the 
question it sought to answer as “whether the 
PDA prohibits the states from requiring em- 
ployers to provide reinstatement to preg- 
nant workers, regardless of their policy for 
disabled workers generally.”!7 The Court 
noted that “[t}]he purpose of Title VII is to 
achieve equality of employment opportu- 
nities and remove barriers that have oper- 
ated in the past to favor an identifiable 
group of. . .employees over other employ- 


ees.”!8 The California provision was con- 
sistent with the PDA because it required 
employers to reinstate women after a rea- 
sonable pregnancy disability leave, thereby 
ensuring they would not lose their jobs on 
account of pregnancy disability. By taking 
pregnancy into account, the California stat- 
ute “allows women, as well as men to have 
families without losing their jobs.”!9 
Justice Marshall, writing for the major- 
ity, rejected the employer’s contention that 
the PDA prohibited preferential treatment 
for pregnant employees. Referring to its pre- 
vious Newport News decision, the Court 
declared that the clause of the PDA requir- 
ing that pregnancy be treated the “same for 
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allemployment-related purposes,” as other 
disabilities, merely established benefits that 
employers must, at a minimum, provide to 
pregnant workers. Employers are free to 
give comparable benefits to other disabled 
employees, thereby treating “women af- 
fected by pregnancy” no better than “other 
workers not so affected but similar in their 
ability or inability to work.”2° 

In the absence of similar state legislation 
as that found in California approving the 
preferential classification of pregnancy, the 
Supreme Court, eight days later, in Wim- 
berly v. Labor and Industrial Relations 
Commission of Missouri, 107 S. Ct. 21 
(1987), rejected the pregnancy discrimina- 
tion claim of a Missouri woman denied 
unemployment compensation benefits af- 
ter she lost her job following pregnancy- 
related leave. Under a policy similar to that 
deemed discriminatory in California Fed- 
eral, Linda Wimberly was denied reinstate- 
ment by her employer on the basis that no 
position was available upon her return to 
work. Unable to secure employment, Wim- 
berly filed a claim for unemployment com- 
pensation benefits. Her claim was denied on 
the basis of a Missouri statute that disquali- 


THE FLORIDA BAR JOURNAL/APRIL 1988 47 


fied anyone who “has left his work volun- 
tarily without good cause attributable to his 
work or to his employer.”?! 

Wimberly contended that the Missouri 
statute was inconsistent with and in viola- 
tion of the Federal Unemployment Tax Act 
(FUTA) which provides that: “No person 
shall be denied compensation under such 
state law solely on the basis of pregnancy.”22 
According to Wimberly, the FUTA, which 
establishes minimum federal standards that 
a state must meet in order to participate in 
the cooperative federal-state program of 
benefits to unemployed workers, manifests 
a congressional intent to mandate prefer- 
ential treatment for women on account of 
pregnancy with regard to unemployment 
benefits. 

The Supreme Court unanimously con- 
cluded, with one Justice taking no part in 
the decision, that the Missouri statute did 
not conflict with the FUTA nor did the 
FUTA mandate preferential treatment for 
women on account of pregnancy. Rather, 
according to the Court, Congress merely in- 
tended to prohibit states from singling out 
pregnancy for unfavorable treatment. The 
same Court, which found no conflict be- 
tween a state statute granting preferential 
treatment to employees based on pregnancy 
and Title VII, concluded that the Missouri 
statute did not impermissibly discriminate 
against pregnancy, since the “leaving work 
without good cause” provision was similarly 
applied to both men and women who left 
work for reasons unrelated to their work or 
their employer. 


The Florida Proposal 

While the Supreme Court slowly has 
been defining the parameters of pregnant 
workers’ rights, the dramatic influx of 
women in the workplace has also been the 
impetus for increased legislation on the state 
level that would guarantee employees leave 
time for pregnancy-related conditions with- 
out threatening job security. In 1987 alone, 
five states (Connecticut, Minnesota, Ore- 
gon, Rhode Island and Tennessee) took the 
initiative and enacted parental leave legis- 
lation, while 28 more had some legislative 
activity in the area of family and medical 
leave. In the State of Florida, Representa- 
tive Elaine Gordon (D-North Miami) has 
introduced proposed legislation in the past 
two sessions of the Florida Legislature that 
would prohibit discrimination based on preg- 
nancy, childbirth or related medical condi- 
tions. In its latest incarnation, this proposed 
legislation, referred to as House Bill 2, is con- 
siderably more far-reaching than the PDA. 

Reflecting the concern that a woman’s re- 


productive ability should not be a social 
disability, the proposed legislation provides 
that all private sector employers in the state 
with 25 or more employees at one location 
or any political subdivision of the state are 
prohibited from discriminating against preg- 
nant women in hiring, promotion, training 
and reinstatement because of pregnancy, 
childbirth or a related medical condition. 
House Bill 2 would also make it an unlaw- 
ful employment practice for any employer 
to refuse to allow a female employee af- 
fected by pregnancy, childbirth, the adop- 
tion of a minor child or a related medical 
condition to receive the same benefits or 
privileges of employment granted to other 
employees not similarly affected. 

While symmetrical benefits must be pro- 
vided, no employer would be required, how- 
ever, to provide a female employee disability 
leave on account of normal pregnancy, child- 
birth or related medical condition for a 
period to exceed six weeks. Further, the pro- 
posed legislation would not require an em- 
ployer to provide employees with health 
insurance coverage for the medical costs of 
pregnancy or childbirth. If an employer 
does include health coverage for pregnancy 
or childbirth, there is no corresponding re- 
quirement that other forms of coverage be 
provided. The proposed bill also provides 
that an employer who has a policy, prac- 
tice or collective bargaining agreement 
which authorizes the transfer of a tempo- 
rarily disabled employee to a less strenuous 
or hazardous position for the duration of 
the disability may not refuse a transfer to 
a female employee who, upon advice of her 
physician, requests a transfer. There is no 
requirement that the employer create addi- 
tional employment, or discharge, transfer 
or promote any employee in order to accom- 
modate this request reasonably. 

Perhaps the most controversial provision 
of House Bill 2 would require employers to 
provide unpaid leave on account of preg- 
nancy for a reasonable period of time not 
to exceed four months. This section of the 
bill has been expressly patterned after the 
California statute upheld in California Fed- 
eral. Under the leave provision the employee 
spouse of a woman who is physically or men- 
tally unable to care for her newborn child, 
or newly adopted minor child, would be en- 
titled to take up to four months of unpaid 
leave time to care for the child. In this in- 
stance, the employer could require the em- 
ployee who plans to take a leave under this 
provision, to give the employer reasonable 
notice of the date the leave is to commence 
and its estimated duration.” 

With the passage of the PDA, courts in- 


ferred a homogeny between the sexes in 
order to promote equal employment oppor- 
tunities for both men and women. As a 
consequence, utilizing the standard ex- 
pressed by the Supreme Court in Newport 
News, courts and employers began to im- 
pose upon the workplace a parity of treat- 
ment model whereby male and female em- 
ployees and their spouses, for purposes of 
health and disability benefits, must receive 
equal treatment. The Supreme Court has re- 
cently acknowledged, however, that the 
PDA does not necessarily mandate equal 
treatment, but instead, establishes only 
those benefits that employers must, at a 
minimum, provide to pregnant workers. 
Employers, therefore, remain free, in the 
absence of compelling state legislation, to 
treat pregnancy the same as any other 
temporarily disabling condition or not to 
provide pregnant employees with job guar- 
antees. 

With the proliferation of mandatory preg- 
nancy leave legislation on the state level, 
however, similar to that approved by the Su- 
preme Court in California Federal, it ap- 
pears likely that the restructuring of the 
American workplace to ensure preferential 
treatment of pregnant employees is immi- 
nent. Whether this restructuring should be 
left to each state, with the possibility of dras- 
tically differing results, or left to congres- 
sional mandate, appears to be the next issue 
which must be addressed. BJ 


1S. KaMERMAN, A. Kaun & P. KINGSTON, 
MatTERNITY POLICIES AND WORKING WoMEN 25 
(1983). 

2 Blumrosen, Wage Discriminaton, Job Seg- 
regation and Women Workers, 6 Women’s Rts. 
L. Rep. 19, 22, n.7 (1980). 

3 Pregnancy and Employment, Bureau of Na- 
tional Affairs, 1987. 

4 CALIFORNIA GOVERNMENT Cope §12945(b)(2) 
(1980). 

The California statute provides in pertinent 
part: “It shall be an unlawful employment prac- 

(b) For any employer to refuse to allow a fe- 
male employee affected by pregnancy, childbirth, 
or related medical conditions . . . 

(2) To take leave on account of pregnancy for 
a reasonable period of time provided, such pe- 
riod shall not exceed four months.” 

542 U.S.C. §2000(e)-(k) (1982). 

6 42 U.S.C. §§2000(e) to 2000(e)-(17). 

7107S. Ct. at 692. 

8 208 U.S. at 421. 

983 U.S. at 141, 142. 

10 Compare General Electric Co. v. Gilbert, 
375 F.Supp. 367 (E.D. Va. 1974), aff'd, 519 F.2d 
661 (4th Cir. 1975), rev'd 429 U.S. 125 (1976) 
(court of appeals affirmed district court decision 
that pregnancy is a characteristic unique to 
women and denial of disability benefits for preg- 
nancy violated Title VII); and Newmon v. Delta 
Air Lines, Inc., 374 F.Supp. 238 (N.D. Ga. 1973) 
(pregnancy is neither a sickness nor disability and 
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denial of disability benefits for pregnancy did not 
violate Title VII. 

129 C.F.R. 1604 app. (1982). Interpretive 
Guidelines 21 and 22. 

2417 US. at 496 n.20. 

'3 429 U.S. at 136. 

'4 The PDA provides in part: “(k) the terms 
“because of sex’ or ‘on the basis of sex’ include, 
but are not limited to, because of or on the basis 
of pregnancy, childbirth or related medical con- 
ditions; and women affected by pregnancy, child- 
birth or related medical conditions shall be treated 
the same for all employment-related purposes, in- 
cluding receipt of benefits under fringe benefits 
programs, as other persons not so affected but 
similar in their ability or inability to work, and 
nothing, in Section 703(h) of this Title shall be 
interpreted to permit otherwise.” 

'5 462 U.S. at 684. 

16 Td. at 685. 

'7107S. Ct. at 692. 

181d. at 693, quoting from Griggs v. Duke 
Power Co., 401 U.S. 424, 429-430 (1971). 

9107S. Ct. at 694. 

20 Td. at 695. 

21 Missourt Rev. Stat. 288.050.1(1) (Supp. 
1984). 

22 26 U.S.C. §3304(a)(12) (1982). 

23 By comparison, employees of the State of 
Florida are provided with up to six months of 
unpaid leave, and up to four months for adopted 
minor children under F.S. §110.221 (1985). 
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Spotlight 


Voluntary Bars 


Dade County Bar Association 
Judicial Campaign Practices Commission 


This month’s “Spotlight on Voluntary 
Bars” focuses on the Dade County Bar 
Association’s Judicial Campaign Practices 
Commission. The DCBA is a staffed associa- 
tion, with a membership of 4,200 and an 
annual budget of $480,000. The current presi- 
dent is Judith G. Korchin, and the imme- 
diate past president is Henry H. Harnage. 

Lawyers continually struggle with the 
problems created by their necessary role in 
the judicial election process. One recurring 
question identified by the Dade County Bar 
Association has been whether and how law- 
yers should react to instances of unfair 
tactics in a judicial campaign. The new 
Rules of Professional Conduct and the for- 
mer Code of Professional Responsibility 
highlight the importance placed upon law- 
yers’ assessments of candidates for judicial 
office, and the need for lawyers to partici- 
pate in the process in order to help the 
public select a competent, fair, and high- 
quality judiciary. In response to those con- 
cerns, the Dade County Bar Association 
created a Judicial Campaign Practices Com- 
mission. Quite simply, the purpose of the 
commission was to help maintain the tra- 
ditional integrity of the judicial campaign 
process. 

In creating the commission, the bar’s 
board of directors recognized that judicial 
candidates are held to a higher standard of 
conduct than others seeking elective office. 
Canon 7 of the Code of Judicial Conduct, 
particularly sub-section B entitled “Cam- 
paign Conduct,” forbids activity in a judicial 
campaign that might be permissible in other 
election efforts. 

The five-member commission, selected 
by the president of the bar, was deliberately 
structured to reflect in its membership the 
diverse ethnic and racial make-up of the 
bar. In addition, members of the commis- 
sion were not permitted to participate in 
any judicial campaign, regardless of 
whether that particular campaign was the 
subject of any complaints. 

Any person was permitted to file a com- 

plaint with the commission so long as the 
complaint was in writing and signed by the 


complainant. The commission requested 
that a response from the campaign of the 
candidate that was the subject of the com- 
plaint be made within 24 hours; a copy of 
this response was provided to the complain- 
ant. The commission considered only writ- 
ten material and did not hear testimony or 
indulge in any fact finding. 

The commission labored hard to make 
sure that it did not become a tool of clever 
public relations consultants. In order to mini- 
mize the chance that the mere filing of acom- 
plaint would generate unfounded negative 
publicity regarding a judicial campaign, the 
commission worked nights and weekends 
in its attempt to issue a finding within 48 
to 72 hours. When necessary, members of 
the commission who disagreed with the ma- 
jority’s reasoning issued dissenting state- 
ments. The commission always sought 
quickly to determine whether the challenged 
campaign conduct was permissible but, in 
order not to unduly influence the election 
process in questionable cases, confined its 
actions to allegations of unfair campaign 
practices that were plainly in violation of 
the applicable code. 

Thirteen complaints were received by the 
commission. Several were determined to be 
outside the commission’s authority and 
the commissioners (Chairperson Frank 
Howard and members Jose Astigarraga, 
Ellen Freidin, Phyllis Shampanier and 
Eugene Shy) said so. As soon as a deter- 
mination was made, the commission in- 
formed the parties; because the determina- 
tion was simply a statement of the position 
of a voluntary bar which has no enforce- 
ment power, the decision was not circulated 
to the media, but was made available at the 
bar association’s offices to any interested 
person. By this procedure, the association 
felt it could best achieve its aim of curtail- 
ing unfair practices in judicial campaigns, 
without doing unnecessary damage to an 
election effort. 

At the conclusion of the first year of the 
commission’s operation, the authors of this 
article chaired a committee to review the per- 
formance of the commission. After months 


of review and deliberation, our committee 
reported back to the board that the com- 
mission had done an outstanding job and 
was to be commended for its valuable con- 
tribution to the judicial election process. Sev- 
eral minor changes in procedure were rec- 
ommended by our committee, and those 
changes included the following: 

a. That the commission be granted the power of 
“summary disposition” so that a filing that is frivo- 
lous on its face can be immediately dismissed by 
the commission, in order to avoid unjust nega- 
tive publicity. 

b. That the commission should provide its opin- 
ion to the campaign of the candidate that was the 
subject of the complaint, and to the complain- 
ant, within 24 hours of the response, and before 
making that opinion final and having it available 
for distribution for any interested person. Once 
again, this would permit a judicial campaign to 
point out any mistakes in a commission’s opin- 
ion before it is released, and thereby avoid un- 
warranted damage to the campaign. 

The commission’s work also was re- 
viewed by The Miami Herald, whose editor, 
Jim Hampton, called the commission: “a 
commendable, long-overdue bar initiative 
to enhance the judiciary’s integrity by ele- 
vating the level of judicial campaigning.” 

The Judicial Campaign Practices Com- 
mission’s success has been recognized by the 
current Board of Directors of the Dade 
County Bar Association and the board has 
voted to continue the commission, with the 
changes in procedure recommended by our 
committee. The commission will be ready 
to operate during the 1988 elections. 

The Dade Bar’s Judicial Campaign Prac- 
tices Commission unquestionably required 
its members to devote significant amounts 
of time, under the pressure of reaching a con- 
sidered decision in less than 72 hours, and 
with the responsibility to do so without un- 
necessarily intruding into the judicial cam- 
paign process. Our experience has shown, 
however, that the concept can work very 
well, and can contribute a great deal to main- 
taining the traditional standards of integrity 
and fairness that have characterized most 
judicial campaigns. 
Gregory P. Borgognoni 
and Joseph Matthews 
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Announcing the First Annual 


Barbara Sanders Memorial 
Awards for Legal Writing 


The Florida Bar Journal received an endowment from Barrett Sanders of Steel Hector & 
Davis, Miami, to establish this articles competition in memory of his wife, Barbara Sanders. 
Cash awards will be given annually from the interest earned from the endowment. 

A first place award will be presented each June, and second and third place awards will be 
given at the discretion of the judges. Judges will select winners from among articles published 
in the Journal between May and April of each 12-month period. The first competition covers 
articles published between May 1988 and April 1989. 

Articles will be judged on the quality of the manuscript as submitted, before editing and 
revision. 

The Florida Bar Journal Editorial Board will screen the articles and select finalists for 
submission to a panel of judges. Winners will be announced in The Florida Bar News each 
June and the awards will be presented at The Florida Bar Annual! Meeting. 

Judges will select winners according to the following criteria and point system: 


Writing Quality: 100 points Style: 50 points 
Organization Reader appeal 
Usage: diction and grammar Appropriateness of style to topic 
Mechanics: spelling, punctuation, Liveliness 
capitalization Forcefulness 
Conciseness Eloquence 
Clarity Persuasiveness 
Harmony 
Substantive Quality: 100 points Balance 
Logic 
Thoroughness of research Degree of Difficulty: 50 points 
Thoroughness of analyses Technical expertise 
Usefulness Complexity 
Originality (including point of view, Inherent comprehensibility 
topic, analysis) 
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Tax Law Notes 


The Omnibus Budget Reconciliation Act 

of 1987 (OBRA) changed many areas of 
‘corporate tax law ranging from revisions 
of the corporate estimated tax! to antitake- 
over provisions, such as the excise tax on 
the receipt of greenmail.? This article will 
focus on the new restrictions on estate 
freezes and the election available to per- 
sonal service corporations, S corporations, 
and partnerships for alternative taxable 
years. 


Estate Freeze (§2036(c)) 

OBRA virtually eliminates the benefits 
of estate freezes by treating an owner hold- 
ing a substantial interest in any enterprise, 
who transfers a disproportionate share of 
potential appreciation in the enterprise but 
retains a disproportionately large share of 
the enterprise’s income, as making a trans- 
fer with a retained interest includable in 
the transferor’s gross estate.3 The broad 
statutory language encompasses traditional 
estate freezing techniques, such as recapi- 
talizations and partnership freezes. Due to 
the. increased estate tax burden on large 
estates, estate planners will need to ex- 
plore alternatives to estate freezes to mini- 
mize the estate tax on those estates. 

© Background — Prior to OBRA, an es- 
tate freeze, involving a recapitalization of 
a closely-held corporation, was an effec- 
tive planning technique used to shift future 
appreciation of business assets out of an 
individual’s gross estate. As part of the re- 
capitalization, the owner received voting 
preferred stock designed to equal the cur- 
rent fair market value of the corporation. 

The owner then gave or sold his low value 
common stock to his heirs and retained 
ownership of the preferred stock. Little or 


Omnibus Budget Reconciliation Act of 1987, 
Estate Freezes and Fiscal Year Elections 


by Carla M. Martin 


no gift tax was due on the transfer of the 
common stock to the younger generation. 
Upon the owner’s death, his gross estate 


_included the value of the preferred stock, 


which had been “frozen” at its fair market 
value as of the recapitalization. 

© New §2036(c) — In order fox the trans- 
ferred interest, e.g., the common stock in 
a recapitalization, to be included in the trans- 
feror’s gross estate, he (a) must have held 
a “substantial interest” in the enterprise; 
(b) must have transferred property (after 
December 17, 1987), having a “dispropor- 
tionately large share” of the potential ap- 
preciation in such person’s interest in the 
enterprise; and (c) must have retained a 
“disproportionately large share” of the in- 
come of, or rights in, the enterprise.> 

A person holds a substantial interest in 
an enterprise if he owns directly or indi- 
rectly 10 percent or more of the voting 
power or income stream in the enterprise 
at the time of the transfer.° In measuring 
the 10 percent interest, an individual con- 
structively owns any interest owned by a 
family member or any interest owned by 
an entity in which he held an interest.” “Fam- 
ily,” for purposes of §2036(c), includes the 
individual, his spouse, any lineal descen- 
dent of the individual or his spouse, any 
parent, any grandparent of such individ- 
ual, or the spouse of any family member.® 
A person and spouse are treated as one 
person.® An enterprise includes a business 
or other property which may produce in- 
come or gain.!0 

Although the statute does not define “dis- 
proportionately large,” the Conference Re- 
port indicates that a disproportionately 
large share of potential appreciation is any 
share of appreciation greater than the share 
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of appreciation borne by the property re- 
tained by the transferor.!! The example 
given in the Conference Report is a sole 
shareholder’s transfer of all of the outstand- 
ing common stock while retaining all of 
the preferred shares.!? If the share of ap- 
preciation borne by the transferred prop- 
erty is disproportionately large, but only 
with respect to part of the transferred prop- 
erty, only that part of the transferred prop- 
erty is included in the estate.!3 Thus, if the 
owner transfers half of the outstanding pre- 
ferred and common shares to his children 
and retains the other half, none of the trans- 
ferred property should be subject to 
§2036(c), because the owner’s retained in- 
terest shares proportionately in the appre- 
ciation with the transferred interests. !4 

Another example given by the Confer- 
ence Report is a person, owning 100 shares 
of common stock and 100 shares of pre- 
ferred stock, who transfers 80 shares of the 
common stock and 20 shares of the pre- 
ferred stock. In that case, only 60 shares 
of the transferred common stock are in- 
cluded in the gross estate.'5 As long as the 
transferor’s retained interest participates pro- 
portionally in the future appreciation of 
the company with the transferee’s interest, 
§2036(c) should not apply. 

The transferor must also retain a dis- 
proportionately large share of the income, 
or rights in, the enterprise. “Rights” in- 
cludes voting rights, conversion rights, liqui- 
dation rights, warrants, options, and other 
rights of value.'!© Therefore, the retention 
of any type of stock in the company may 
cause §2036(c) to apply. This provision 
should encourage owners to dispose of their 
entire interests in corporations either 
through installment sales, redemptions, or 


perhaps sales for a private annuity. 

Bona fide sales, other than sales to 
family members, are exempt from 
§2036(c).!7 Family members include the 
same individuals used to measure the 10 
percent substantial interest test. The con- 
sideration paid by the family member for 
the interest, e.g., the common stock, will 
reduce the value includable in the trans- 
feror’s gross estate. !8 Even if the family mem- 
ber purchases an interest for its fair market 
value, any appreciation in its value between 
the sale and the transferor’s death may be 
includable in the transferor’s gross estate. 

If the transferor disposes of his retained 
interest during the three-year period end- 
ing on his death, §2035 will bring back the 
value of the transferred interest into his 
gross estate.!9 The Conference Report in- 
dicates that the gross estate may include 
the retained interest even if the transferor 
sells it for fair market value during the 
three-year period.”° 

These provisions apply to estates of de- 
cedents dying after December 31, 1987.2! 

Any estate freeze completed prior to De- 
cember 17, 1987, is exempt from the new 
provisions.22 


Fiscal Year Elections for 
Partnerships, S Corporations, and 
Personal Service Corporations 

For taxable years beginning after 1986, 
the Tax Reform Act of 1986 generally re- 
quired personal service corporations, S cor- 
porations, and partnerships to conform 
their taxable years to their owners’ tax- 
able years (generally the calendar year) un- 
less there was a business purpose for the 
different taxable year. In response to heavy 
lobbying by accountants and entities sub- 
ject to these rules, Congress provided relief 
by enacting new §444 which permits enti- 
ties to elect to either retain their last taxable 
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year or to adopt fiscal years under certain 
conditions.?3 In the case of electing part- 
nerships and S corporations, the entity 
must make nondeductible “required pay- 
ments” that are intended to compensate 
the government for the deferral of tax at 
the partner or shareholder level.”4 An elect- 
ing personal service corporation must defer 
deductions for amounts paid to employee- 
owners unless it makes certain minimum 
distributions to employee-owners prior to 
December 31 of any taxable year. 

© Advance Notice 88-10 — On January 
15, 1988, the Internal Revenue Service re- 


In response to heavy lobbying 
by accountants and entities 
subject to the rules, Congress 
provided relief, permitting 
entities to elect either to retain 
their last taxable year or to 
adopt fiscal years under 
certain conditions 


leased Advance Notice 88-10,26 which pro- 
vides immediate guidance on a number of 
issues including drafting errors and clarifi- 
cations of some ambiguities in the statute. 
It also extends the time for filing the elec- 
tion, the due date for the entity’s tax return, 
and the due date of the first required pay- 
ment until the later of (i) April 30, 1988, 
or (ii) 60 days after publication of the tem- 
porary regulations in the Federal Register. 
The notice advises taxpayers not to file the 
election until after the publication of forth- 
coming temporary regulations. Since the 
notice does not extend the due date for 
filing the individual tax returns of share- 
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holders and partners, those individuals 
should apply for extensions to file their 
personal returns. 

© Election — Section 444(a) allows per- 
sonal service corporations, S corporations, 
and partnerships to elect a taxable year that 
differs from the taxable year of the share- 
holders and partners. Subsection (b) con- 
tains the limitations applicable to the elec- 
tion. Generally, an entity may make the 
election to change or adopt a fiscal year 
only if the “deferral period” is three months 
or less or an entity can retain its last tax- 
able year beginning in 1986. A deferral pe- 
riod is the number of months between the 
beginning of the entity’s taxable year and 
December 31.27 For years beginning on or 
after October 1, the deferral period is three 
months or less. Subsection (c) provides that 
electing S corporations and partnerships 
must make required payments and that elect- 
ing personal service corporations are sub- 
ject to deduction limits of §280H. If an en- 
tity is part of a “tiered structure” (a group 
of related entities with different taxable 
years), it cannot make the election. 

© Required Payments for Partnerships 
and S Corporations — An §S corporation 
or partnership making the election must 
make the required payment on April 15 of 
the calendar year following the year the 
election begins.28 The first required pay- 
ment is due on the same date as the 
election.29 The total required payments for 
current and preceding years must exceed 
$500 before any payment is required .3° 

The required payment is an advance pay- 
ment designed to compensate the govern- 
ment for any deferral of tax resulting from 
the entity’s use of a taxable year differing 
from the taxable year of the partners and 
shareholders. The complex statutory for- 
mula for the calculation of the required 
payment estimates the extra tax liability 
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of the partners and shareholders if the en- 
tity adopted a calendar year. The formula 
takes into account the length of the defer- 
ral (“deferral ratio”),3! the entity’s net in- 
come for the preceding election year (“net 
base year income”),>2 the tax rate applica- 
ble to the partners or shareholders plus one 
percent (“adjusted highest §1 rate”),>3 and 
payments to partners and shareholders (“ap- 
plicable payments”).*4 For the initial de- 
ferral, the required payments are made over 
four years by multiplying the formula by 
an applicable percentage.>5 If the entity liqui- 
dates or terminates its election or if the 
required payment is less than the payment 
for the preceding election year, the entity 
is entitled to a refund of such payments.*© 

© Penalties — A 10 percent penalty of 
the underpayment applies to any failure 
to make required payments.3” The negli- 
gence and fraud penalties also apply to the 
required payments. 

© 1987 S Election — If a corporation 
elected S status after September 18, 1986, 
and before January 1, 1988, for its taxable 
year beginning in 1987, Notice 88-10 pro- 
vides that such corporation may elect a fis- 
cal year under §444.38 This election is avail- 
able even if the corporation agreed to 
change its taxable year as a condition of 
the S election. These corporations may elect 
to retain their taxable years or change their 
taxable year as permitted under §444. 

© 1986 S Election — In Notice 88-10, the 
IRS announced that the forthcoming regu- 
lations will provide that the election provi- 
sions under §444(b)(3) do not apply to cor- 
porations that elected S status for taxable 
years beginning in 1986 and ending De- 
cember 31, 1986.29 These corporations will 
be allowed to change their taxable year un- 
der §444(b)(2) by treating the deferral pe- 
riod of the taxable year being changed as 
the same as the deferral period of the last 
taxable year as a C corporation. 

© Personal Service Corporations — If a 
personal service corporation elects a tax- 
able year other than the calendar year, it 
becomes subject to the deduction limita- 
tions provided in §280H unless it makes 
certain minimum distributions to employee- 
owner prior to December 31 of any tax- 
able year.” If the minimum distributions 
are not made, the personal service corpo- 
ration must postpone some of its deduc- 
tions for amounts paid to employee-owner 
until the next taxable year.*! A carryback 
of a net operating loss is not allowed either 
to or from a personal service corporation’s 
taxable year for which a §444 election is 
in effect.42 

New §280H(f)(2) defines “employee- 


owner” by reference to §269A(b)(2), which 
defines employee-owners as only those who 
own more than 10 percent of the outstand- 
ing stock of a personal service corporation. 
Due to a drafting error, this definition 
omits a further reference contained in early 
versions of the bill to §441(i)(2) deleting 
the 10 percent requirement.‘ Without this 
reference, many personal corporations 
would not be eligible to make the election. 
The Internal Revenue Service has an- 
nounced that it will treat the term “em- 
ployee-owner” in §280H(f)(2) as including 
owners who own any stock in the personal 
service corporation.“ It is expected that 
next year’s technical corrections bill will 
correct this drafting error by adding the 
reference to §441(i)(2) to the definition of 
employee-owner. 

The purpose of the minimum distribu- 
tion requirement and the deduction limits 
are to require a personal service corpora- 
tion which postpones deductible payments 
to employee-owners until after December 
31 to postpone some or all of its deduc- 
tions until the following year. The effect 
of the failure to meet the minimum distri- 
bution requirement is to penalize the entity 
for the tax deferral benefits provided to 
its employee-owners. The formula for cal- 
culating whether the minimum distribution 
test is met compares the amounts paid to 
employee-owners for compensation, rent, 
etc., during the portion of the taxable year 
before January | (computed on a pro rata 
basis) with the amounts paid during the 
preceding year before January 1.49 An al- 
ternative test bases the minimum distribu- 
tion amount on the ratio between the in- 
come and the amounts paid during the pre- 
ceding three years.“ 

If a personal service corporation fails to 
satisfy the minimum distribution require- 
ment, its current deductions for amounts 
paid to employee-owners are limited by the 
“maximum deductible amount.” The limi- 
tations on the deductions are based on the 
annualized amount of compensation, rent, 
etc., paid or incurred by the corporation 
during the deferral period. Any nonde- 
ductible amounts are carried over to the 
following taxable year.*® 

The fiscal year election allows partner- 
ships, S corporations, and personal service 
corporations to adopt or maintain their fis- 
cal tax years. The price of the election, the 
required payments for partnerships and S 
corporations and the deduction limits for 
personal service corporations place the en- 
tity and its owners in approximately the 
same position as if the entity adopted a 
calendar year. BU 
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Environmental 
and Land Use Law 


Transaction Environmental Audits 
What to Expect from Your Consultant 


The extensive use of chemicals, our sen- 
sitive environment, the growing plethora of 
environmental regulation, and the tremen- 
dous explosion of environmental clean up 
costs often combine to result in substantial 
liabilities for property owners. The passage 
of the Resource Conservation and Recov- 
ery Act of 1976, as amended in 1984,! and 
the Comprehensive Environmental Re- 
sponse Compensation and Liability Act 
(CERCLA) of 1980, as amended in 1986,2 
have further assigned liability to property 
owners, for contamination of soils and 
groundwater by hazardous waste and 
hazardous substances, respectively. Addi- 
tional state laws such as F.S. Chapters 376 
and 403 have added to the potential for 
liability from petroleum and other chemical 
spills.3 Local county programs add to prop- 
erty owner’s and lender’s liability for con- 
taminated property.‘ 

Other acts such as the Federal Toxic Sub- 
stances Control Act5 and Clean Air Act® 
define products found commonly in com- 
mercial buildings, such as asbestos and 
polychlorinated biphenyl contaminated 
equipment, as hazardous substances. These 
acts, laws, rules, and ordinances speak in 
terms of strict, joint and several liability for 
contamination of property.’ The corner lot 
with a great location or that old building 
perfect for renovation can be a gasoline- 
contaminated property or an asbestos-re- 
moval nightmare. An environmental audit 
prior to finalizing real estate transactions 
can help avoid the devastating consequences 
which hazardous waste liability may bring 
with it. 

Environmental audits play an increas- 
ingly important role in structuring and 
determining the success of commercial and 
industrial real estate sales. Lending institu- 


tions are beginning to assume an enforce- 
ment role by requiring such audits prior to 
approving loans. In the near future environ- 
mental audits will become as common as 
termite inspection and title abstracts. Un- 
fortunately, the quality of an audit is likely 
to vary much more than the quality of a ter- 
mite inspection or a title abstract, and the 
consultant you choose will bear directly on 
the quality of the audit. Unlike an insured 
title policy you may have nothing to fall 
back on if the audit is conducted improp- 
erly. What you can expect from aconsultant 
is determined by time, money, the consul- 
tant’s experience, the property, and the regu- 
latory framework which has created the 
concern for audits. 


Recent amendments to Superfund define 
your client’s ability to escape liability for the 
purchase of a contaminated property in 
terms of “due diligence.”* The language does 
not merely suggest an audit, it requires an 
audit to escape liability as an innocent pur- 
chaser.? The amendment’s language creates 
a sliding scale for due diligence which be- 
comes more difficult in the future. State and 
local acts do not as yet provide for such es- 
capes. Whether an erroneous audit will still 
allow you to escape liability remains un- 
clear.!0 


Real estate environmental audits differ 
from operational environmental audits and 
create unique circumstances. Operation 
audits are designed to show operating busi- 
nesses, frequently an industrial facility, how 
to comply with the environmental regula- 
tions to which they are subject. Real estate 
or transactional audits involve lenders, buy- 
ers, sellers, brokers, attorneys and consult- 
ants, all of whom are often pressed for time 
and money. The product generated by your 


by Terry L. Zinn and Ricardo Fraxedas 


consultant relates to the nature of the 
requested audits and the consultant’s abili- 
ties and experience. 


The foundation of all audits is based on 
research on the history of use, (and often 
abuse) of real property. Your consultant 
must be familiar with a number of sources 
which document the history of the prop- 
erty’s use and how the plethora of applicable 
regulations can affect the client’s property. 
At a minimum your consultant should be 
prepared to look to tax records, title ab- 
stracts, historical aerial photos, court re- 
cords, and local building records. Other 
sources may be available in local govern- 
ment files. Interviews with owners, opera- 
tors, employers, neighbors, or persons from 
the area will reveal useful facts not recorded 
on paper. It is up to the consultant to find 
potential problems not identified by facil- 
ity plans or personnel interviews. Experi- 
enced consultants may find clues pointing 
to the presence of an underground tank or 
illicit drain easily missed by a novice. 


Once these data are gathered the experi- 
ence of the consultant again comes to bear. 
The consultant should be able to draw on 
experience with various types of business 
and industry. This familiarity is critical to 
interpreting aerial photos, site examina- 
tions, interviews and records. The consul- 
tant’s knowledge of the chemicals and 
processes used is obviously a key factor in 
the quality of the audit. Consultants need 
to have developed a search image for 
liability indicators such as floor drains, 
underground tanks, septic tanks, waste 
disposal areas, insulation, or building ma- 
terials. The consultant should be able to 
draw out responses from interviewees con- 
cerning liability indicators, without raising 
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alarm or suspicion. Often the maintenance 
staff provides the greatest repository of 
useful information at a site. A thorough 
research and analysis of a site’s history 
should reveal a moving picture or collage 
of pictures in time which reveal potential 
problems at a site. 

Regulatory agency files can be most help- 
ful, but their use requires some caution. 
Files maintained by the agencies are avail- 
able for review except in limited circum- 
stances.!! Maximizing the use of these files 
requires experience with the agency’s inter- 
nal system and the methods which lead to 
creation of an agency file. Violations or re- 
cords on file may not be listed by property, 
but rather by the business or individual(s) 
name. A proper agency file search requires 
review of other records prior to a search. 
Interviewing agency personnel may yield use- 
ful information, but frequent agency staff 
turnover can frustrate a researcher follow- 
ing up a particular file. Additionally, review 
of the agency’s file may alert the agency to 
a site and lead to an inopportune inspection. 
Caution should be exercised by the consult- 
ant in relying too heavily on agency files and 
the consultant should be guided by the at- 
torney and client. Because liability comes 
with ownership, the seller may prefer a more 
discreet search than the buyer. 

After the consultant has researched and 
analyzed the site he should develop a con- 
cern list which may be in written or verbal 
form. This initial approach should lead to 
a discussion between the attorney and buyer 
first, and subsequently others such as the 
lender, and/or seller and seller’s attorney. 
Because lending institutions are on a learn- 
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ing curve in this area, and are easily 
alarmed, it is important that the consultant 
carefully choose the language of the report. 
Phase one of the audit should propose ar- 
eas for greater study or raise problems with 
the site. 

Phase one audits which indicate problems 
or potential problems should lead to a phase 
two study directed by the consultant, the cli- 
ent, attorney, and other concerned parties 
to confirm or eliminate suspicions raised in 
the phase one report. Phase two investiga- 
tions may also be used to define the extent 
and nature of a problem, which can create 
a foundation for cost and risk analysis. 
Phase two investigations may consist of, but 
are not limited to, soil borings and soil analy- 
sis, monitoring well installation and ground- 
water testing, tank testing, asbestos sam- 
pling analysis, air monitoring, soil gases 
monitoring, wipe samples of equipment or 
buildings, analysis of materials stored or dis- 
posed of at a site. !2 

Phase two reports will produce analyti- 
cal data and should include interpretation. 
The degree of analysis and confidence in the 
interpretation will depend upon time and 
money primarily and will be limited by the 
exactness of the methodology and the in- 
terpreter’s experience. The form of phase 
two of the audit, whether done for the seller, 
or buyer or at the lender’s insistence, can 
also dictate its format. Successful comple- 
tion of the property sale after a phase two 
report will depend on the level of comfort 
which the lender, buyer, and seller have in 
the consultant’s ability to define and quan- 
tify environmental problems. 

The phase two audit should provide an 


outline and definition of environmental li- 
abilities remaining at the site. Depending on 
the thoroughness of a study, cost estimates 
for remediation of onsite problems can be 
generated. Usually, more than one or two 
soil samples and a monitoring well are nec- 
essary to provide sufficient data to predict 
remediation costs. 


The Relationship Between 
Attorney, Consultant and Client 

A successful audit and a good working 
relationship with a consultant requires care- 
ful determination of the goals of the audit 
and definition of the consultant’s, attor- 
ney’s, and client’s roles and limitations. The 
consultant should be cautioned with regard 
to the language used in reports. The con- 
sultant should not state that violations are 
present, whether they represent buyer or 
seller. In some instances the consultant may 
be in error, and the language can unduly 
alarm a lender. The consultant should look 
to the client’s attorney to review language. 
Underlying data and facts should, however, 
be off limits to manipulation by the attor- 
ney or client. 

Attorneys should be aware that consult- 
ants working for sellers can place their cli- 
ents in jeopardy by making them aware of 
violations or facts which can form the ba- 
sis of future criminal violations. !3 

The role of the client, attorney, and con- 
sultant must be carefully defined to avoid 
placing the client in jeopardy. The attorney 
should make sure the consultant is aware 
of all the intended recipients of the audit. 
Phase one and phase two reports should be 
given to the attorney as drafts to allow for 
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changes in language. The consultant should 
be placed in the role of objectively report- 
ing the results of the investigation. Discus- 
sion of the magnitude of the problems 
should be left to the respective attorneys. 
The consultants should also not be placed 
in arole of “deal killer,” unless the facts are 
so onerous that they lead the buyer to an 
independent conclusion not to close the sale. 

The consultant should act as interpreter 
and educator regarding the problems dis- 
covered at a site. Often the problems uncov- 
ered by the consultant will be viewed with 
dismay. Educating the lender, buyer, seller, 
brokers and attorney so that all have acom- 
mon understanding of the facts and inter- 
pretations is a key role of the consultant. 
The consultant should understand the par- 
ties’ individual biases. Without that under- 
standing, the deal is jeopardized. The con- 
sultant should be able to discuss remedial 
methods and cost ranges for cleaning up 
problems discovered at a site. 

Consultants new to audits and who have 
not worked extensively on site investiga- 
tions may have incorrect assumptions regard- 
ing their duty to disclose data or findings. 
The attorney should make it clear that the 
report is confidential and the attorney 
should define the parties who may have ac- 
cess to the audit. Frequently, novice con- 
sultants are under the mistaken belief they 
are obligated to report violations uncovered 
at a site to regulatory agencies. With the ex- 
ception of engineers who discover life threat- 
ening problems that they must disclose, the 
consultant generally has no duty to disclose 
the findings. '4 Generally, disclosure require- 
ments in state and federal environmental 
statutes are directed at the property owner 
or person in control of the facility.!5 Con- 
sultants who disclose their findings without 
permission from clients are leaving them- 
selves open to suit. 

Consultants and attorneys should make 
their clients aware that audits for a seller or 
a buyer who purchases the property can un- 
cover problems which if not corrected can 
lead to criminal liabilities for the responsi- 
ble parties. Many attorneys are for the first 
time coming face to face with environmental 
laws. The technical complexity of the rules, 
particularly laws governing hazardous ma- 
terials, often requires the consultant to help 
educate the attorney. However, the consul- 
tant should not be allowed to practice law, 
even though the consultant may be more 
knowledgeable about specific regulations. 


Site Certification 
One area which has generated a great deal 
of controversy and which most disturbs con- 


sultants is a request for a certificate stating 
that a property is clean or free from haz- 
ardous wastes. When a client, attorney, 
lender, or broker makes such a request the 
experienced consultant is immediately put 
on notice that the party does not understand 
audits and the practical implications of such 
a request. Conversely, any consultant will- 
ing and eager to comply with such a request 
probably does not have a good understand- 
ing of audits and should be dismissed or 
watched closely. It is analogous to acorpo- 
rate attorney being asked to give an opinion 
which states that there are no unknown li- 
abilities in a business about to be sold. 

A certification of “clean” property may 
be achievable, but the attendant costs to sam- 


hazardous material on a site the day after 
an audit can create substantial liability 
which was not detected. At best, despite the 
information reported or representations 
made, an audit will only give comfort re- 
garding those problems discovered at a site. 
Certainty will always be out of reach. 
Since certainty is out of reach, the client 
or lender may want some insurance avail- 
able to fall back on if the consultant errs. 
Malpractice or errors and omissions insur- 
ance is difficult to obtain, particularly where 
hazardous materials are concerned. Also, 
errors and omissions insurance today is pri- 
marily “claims-made” and not occurrence. 
The insurance which may be obtained is lim- 
ited by time and facis. Thus a negligence 


Consultants and attorneys should make their clients aware 
that audits for a seller or a buyer who purchases the property 
can uncover problems which if not corrected can lead to 
criminal liabilities for the responsible parties 


ple all soil and groundwater on the site, and 
to demolish and analyze the buildings on 
site would almost certainly exceed the value 
of any property. Lenders are most likely to 
request such certificates. Unless broad ca- 
veats are contained within the certification 
most consultants will not sign them because 
they have not been permitted to spend the 
time and money necessary to make them 
comfortable in betting their reputation or 
company on an audit report. What can be 
expected is a statement indicating that the 
consultant used reasonable efforts under the 
constraints of time and resources, and that 
the report has brought to light specific prob- 
lems or liabilities which were observed as 
of the date of the investigation. The audit 
will be limited to the time frame examined 
by the auditor and future problems not ad- 
dressed. 

An audit report may point to potential 
future problems such as a rusty chemical con- 
tainer which looks like it is about to leak. 
However, a spill of as little as one gallon of 
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claim must be during the contract life. For 
most consultants the cost of such insurance 
is prohibitive, assuming it is even available, 
because the policy’s premium can run as 
much as 30 percent of gross revenues for a 
$1,000,000 policy. Consultants who have 
such insurance must charge correspondingly 
higher rates. Some consultants may claim 
to have insurance but their policies may ex- 
clude all coverage for environmental dam- 
age claims. Attorneys and clients should 
check claims of insurance closely and re- 
quest certificates of insurance which show 
the deductible for the policy, as well as all 
exclusions. 

Related to insurance for an erroneous 
audit is a request for a professional engi- 
neer’s seal. In the past the seal meant there 
was insurance backing that seal. Today 
many engineers are forced to operate with- 
out such insurance. More importantly, there 
is no professional insurance currently given 
for environmental engineering. When de- 
manding a “P.E.” seal, clients should exam- 


ine the background of the engineer. An 
aeronautical engineer’s “P.E.” seal may be 
valueless if that engineer has no skills or prac- 
tical experience in auditing. There are many 
good consultants, with excellent auditing 
qualifications, and the attorney should seek 
references and qualifications which demon- 
strate such skills. BJ 


42 U.S.C. §§6901 et seq. 

242 U.S.C. §§9601 er seq. 

3 See Florida Environmental and Land Use 
Law, Environmental and Land Use Law Section; 
and Real Property, Real Property, Probate and 
Trust Law Section, Florida Bar (1986). 

4 Dade County Ordinances, 1987. 

515 U.S.C. §§2601 et seq. 

6 42 U.S.C. §§7401 et seq. 

7U.S. v. Chem-Dyne 572 F.Supp 802, at 805- 
810(S.D. Ohio 1983). (The Comprehensive En- 
vironmental Response Compensation and Liabil- 
ity Act 42 U.S. 9601 et seq. adopts the Standard 
of Liability in the Clean Water Act, 33 U.S.C. 
1321, which has been interpreted to establish joint, 
severable, and strict liability). Dade County’s §24- 
57 establishes joint, several and strict liability. 

§ Section 101(35) of the Superfund Amend- 
ments and Reauthorization Act of 1986 estab- 
lishes an “innocent purchaser” defense: 

“(35)(A) the term ‘contractual relationship,’ for 
the purpose of section 107(b)(3)1, includes, but 
is not limited to, land contracts, deeds or other 
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instruments transferring title or possession, un- 
less the real property on which the facility con- 
cerned is located was acquired by the defendant 
after the disposal or placement of the hazardous 
substance on, in, or at the facility, and one or 
more of the circumstances described in clause(i), 
(ii), or (iii) is also established by the defendant 
by a preponderance of the evidence: (i) At the time 
the defendant acquired the facility the defendant 
did not know and had no reason to know that 
any hazardous substance which is the subject of 
the release or threatened release was disposed of 
on, in, or at the facility. 

(ii) The defendant is a government entity which 
acquired the facility by escheat, or through any 
other involuntary transfer or acquisition, or 
through the exercise of eminent domain author- 
ity by purchase or condemnation. 

(iii) The defendant acquired the facility by inheri- 
tance or bequest.” [Emphasis added.] 

In addition to establishing the foregoing, the 
defendant must establish that he has satisfied the 
requirements of §107(b)(3)(a) and (b). 

“(B) To establish that the defendant had no rea- 
son to know, as provided in clause (i) of subpara- 
graph (A) of this paragraph, the defendant must 
have undertaken, at the time of acquisition, all 
appropriate inquiry into the previous ownership 
and uses of the property consistent with good com- 
mercial or customary practice in an effort to 
minimize liability. For purposes of the preced- 
ing sentence the court shall take into account any 
specialized knowledge or experience on the part 
of the defendant, the relationship of the purchase 


Licensed Mortgage Broker 


price to the value of the property if uncontami- 
nated, commonly known or reasonably ascertain- 
able information about the property, the obvi- 
ousness of the presence or likely presence of 
contamination at the property and the ability to 
detect such contamination by appropriate inspec- 
tion. (C) Nothing in this paragraph or in section 
107(b)(3) shall diminish the liability of any pre- 
vious owner or operator of such facility who 
would otherwise be liable under this Act. Not- 
withstanding this paragraph, if the defendant 
obtained actual knowledge of the release or threat- 
ened release of a hazardous substance at such 
facility when the defendant owned the real prop- 
erty and then subsequently transferred ownership 
of the property to another person without dis- 
closing such knowledge, such defendant shall be 
treated as liable under section 107(a)(1) and no 
defense under section 107(b)(3) shall be available 
to such defendant. 

(D) Nothing in this paragraph shall affect the li- 
ability under this Act of a defendant who, by any 
act or omission, caused or contributed to the re- 
lease or threatened release of a hazardous sub- 
stance which is the subject of the action relating 
to the facility.” 

9 42 U.S.C. 9607(35)(B). 

10 7d. 

1! See Fra. Stat. §119.07(3) (1986). 

12 See Groundwater Protection and Hazard- 
ous Waste Seminar, February 20-21, 1987 The 
Florida Bar Continuing Legal Education. (Pro- 
vides an explanation of terminology and tech- 
niques used to investigate contamination at a site.) 

'3 The Resource Conservation and Recovery 
Act 42 U.S.C. 6901 et seq. provides for criminal 
penalties for knowing violations of the laws re- 
garding disposal and transportation of hazardous 
waste. 

14 See Fra. Apmin. Cope 21H- 
19.001(5)(k), (1), and (r), delineating grounds for 
disciplinary actions against professional engi- 
neers. Attorneys, also, may be under a duty to 
disclose certain violations under the Rules of Pro- 
fessional Conduct. See Russ 4.1.6, 4.1.2, and 
4.3.9. 

'5 See, inter alia, 42 U.S.C. §9603; Fra. Star. 
§376.031. 
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General Practice 


Until the Supreme Court of Florida rules, 
a child’s right to support in paternity cases 
in which the putative father is a nonresident 
of Florida may very well depend upon 
where within Florida the child and mother 
reside. Florida’s district courts of appeal are 
in conflict as to the interpretation of F.S. 
§48.193 (1)(b) and (e) (1984), the long-arm 
. Statute, and how it is applied or not applied 
to nonresident putative fathers. Hopefully 
the Supreme Court will resolve these con- 
flicts when it rules in the cases of State 
Department of H.R.S. v. Wright, 489 Sc. 
2d 1148 (Fla. 2d DCA 1986), reh. den. 1986, 
rev. granted in Supreme Court of Florida 
Case No. 69,050 (Fla. Dec. 8, 1986), (oral 
- argument was heard on June 29, 1987); and 
Klukewich v. Howenstein, 508 So. 2d 471 
(Fla. 3d DCA 1987), reh. den. 1987, rev. 
granted in Supresne Court of Florida Case 
No. 70,922. (See 12 F.L.W. 45, November 
6, 1987.) 

This article will be limited in scope to ex- 
amine the existing state of the law in the 
district courts of appeal in Florida on the 
issue of obtaining jurisdiction over nonresi- 
dent putative fathers in paternity actions. 
Further, it will only discuss those cases 
which are in conflict with other district court 
of appeal decisions. When filing a paternity 
suit against a nonresident putative father, 
the careful practitioner will check whether 
there is any other basis for long-arm juris- 
diction which may not have yet been liti- 
gated in the district courts of appeal.! 


In Personam Jurisdiction 

A paternity action is an action in perso- 
nam.’ As a result, in order to obtain a valid 
judgment against a nonresident who does 
not voluntarily appear or waive personal 
service, the long-arm statute must be em- 
ployed.3 Absent a valid long-arm statute, 


Long-Arm Jurisdiction in Paternity Cases — 
‘When Is it Conceived? 


by May L. Cain 


only personal service of process over the re- 


‘ spondent within Florida would give Florida 


courts jurisdiction.‘ 


Long-Arm Statute 

In the Wright case, the Second District 
Court of Appeal held that long-arm juris- 
diction over nonresidents with regard to 
paternity and child support cases could only 
be predicated upon two sections of the long- 
arm statute: F.S. §48.193(1)(b) or 
48.193(1)(e) (1983), which provide in perti- 
nent part: 


48.193. Acts subjecting person to jurisdiction of 
courts of state 


(1) Any person, whether or not a citizen or resi- 
dent of this state, who personally or through an 
agent does any of the acts enumerated in this sub- 
section thereby submits himself and, if he is a 


. natural person, his personal representative to the 


jurisdiction of the courts of this state for any cause 
of action arising from the doing of any of the fol- 
lowing acts: 

* * 


(b) Committing a tortious act within this state. 
* * * * 


(e) With respect to a proceeding for alimony, child 
support, or division of property in connection 
with an action to dissolve a marriage or with re- 
spect to an independent action for support of 
dependents, maintaining a martial domicile in this 
state at the time of the commencement of this ac- 
tion or, if the defendant resided in this state 
preceding the commencement of the action, 
whether cohabiting during that time or not. This 
paragraph does not change the residency require- 
ment for filing an action for dissolution of mar- 
riage. 


The cases on review in the Supreme 
Court deal with the definition of what con- 
stitutes tortious activity under §48.193(1)(b) 

- and the question of whether a paternity ac- 
tion falls within the definition of “an inde- 
‘pendent action for support of dependents” 
pursuant to §48.193(1)(e).° 
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Tortious Activity 

At the present time, there would appear 
to. be agreement between the Second and 
Third District Courts of Appeal that the con- 
sensual act of sexual intercourse within the 
State of Florida with a nonresident, result- 
ing in the conception of a child, is not a 
tortious act sufficient to confer jurisdiction 
under F.S. §48.193(1)(b) (1984).° 


The conflict between the districts courts 
of appeal arises over whether “nonsup- 
port” may be a tort giving rise to long-arm 
jurisdiction. The First District Court of Ap- 
peal in Bell v. Tuffnell, 418 So. 2d 422 (Fla. 
Ist DCA (1982), pet. for rev. denied, 427 So. 
2d 736 (Fla. 1983), held that in a paternity 
case, the alleged failure by a putative father 
to fulfill the duty of support would be a tort 
submitting the nonresident putative father 
to the jurisdiction of the Florida court.’ 


The Second District Court of Appeal in 

Wright specifically disagreed with the First 
District’s reasoning in Bell, finding that the 
failure to provide child support is only an- 
cillary to the main issue in a paternity action 
— whether the respondent is the father of 
the child. The Second District Court of Ap- 
peal reasoned that the court cannot initially 
assume that the nonresident respondent is 
the father of the child so that it could adju- 
dicate the matter of nonsupport. Citing a 
Fourth District Court of Appeal case, the 
Second District held that until there has 
been an adjudication of paternity, a puta- 
tive father owes no duty to support his 
illegitimate child.? The Third District Court 
of Appeal aligned itself with the Second Dis- 
trict’s Wright decision.!® 


The First District Court of Appeal has 
not only ruled in Bell v. Tuffnell that non- 
support may be used as the basis for a find- 
ing of tortious conduct under §48.193(1)(b), 


but the First District ruled prior to Bell in 
a distinguishable case, that a suit to estab- 
lish paternity and support is an “independ- 
ent action for support of dependents,” in 
Estanislao v. State Dept. of H.R.S., 386 So. 
2d 677 (Fla. Ist DCA, 1979). In Estanislao, 
the First District reasoned that the phrase 
“independent action for support of depend- 
ents” was used in the long-arm statute in 
order to distinguish an action such as a pa- 
ternity action from an action “with respect 
to proceedings for alimony, child support, 
or division of property in connection with 
an action to dissolve a marriage.”!! This is 
distinguishable from Bell because in Estan- 
islao, the parties lived together as husband 
and wife for four to five months on or about 
May 1, 1976, had sexual intercourse dur- 
ing that time, and as a result a child was 
born on February 1, 1977, nine months 
later. The Estanislao case would appear to 
be the only Florida authority to date stand- 
ing for the proposition that a paternity 
action is such an “independent action for 
support of dependents.” Also, it, like the 
Bell case, presumes that the putative father 
is the father, so that the child would be a 
“dependent.” 


Conclusion 
Prior to a resolution of this troublesome 
problem by the Supreme Court of Florida, 
the petitioner in a paternity action wherein 
the putative father is a nonresident of Flor- 
ida should allege the various facts which the 
petitioner believes may give rise to long- 
arm jurisdiction. Hopefully, this resolution 
will occur soon, as the support of children 
within the State of Florida and the due proc- 
ess rights of putative fathers are vital issues. 
BJ 
' For example, §48.193(1)(e) states that there 
is long-arm jurisdiction “arising from the doing 
of any of the following acts: “with respect to an 
independent action for support of dependents, 
maintaining a matrimonial domicile in this state 
at the time of the commencement of this action 
or, if the defendant resided in this state preced- 
ing the commencement of the petition during that 
time or not.” As is discussed later in the article, 
the issue really becomes one of whether the trial 
court is to presume that the putative father is the 
father prior to an adjudication of paternity so that 
there would be a duty to support the child. See 
Bell v. Tuffnell, 418 So.2d 422 (Fla. Ist D.C.A. 
1982), pet. for rev. denied, 427 So.2d 736 (Fla. 

1983). 

If the Supreme Court rules that there is such 
a duty to support a child prior to an adjudica- 
tion of paternity, then it might be argued as well, 
that if the nonresident putative father resided in 
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Florida preceding the commencement of the ac- 
tion and the residing in Florida gave rise to the 
cause of action for paternity, then there would 
be long-arm jurisdiction. However, until the Su- 
preme Court rules, this is all speculative. 

2State Dept. of H. R. S. v. Wright, 489 So.2d 
1148, 1149 (Fla. 2d D.C.A. 1986) rev. den. 1986, 
rev. granted by Supreme Court of Florida in Case 
No. 69,050 (Fla. Dec. 8, 1986). Oral argument 
heard on June 29, 1987; T.J.K. v. N.B., 237 So. 
2d 592 (Fla. 4th D.C.A. 1970). 

3 State Dept. of H. R. S. v. Wright, 489 So.2d 
1148, 1149 (Fla. 2d D.C.A. 1986) rev. den. 1986, 
rev. granted by Supreme Court of Florida in Case 
No. 69,050 (Fla. Dec. 8, 1986); Fra. Stat. 
§48.1983 (1983). 

4State Dept. of H.R. S. v. Wright, 489 So.2d 
1148, 1149 (Fla. 2d D.C.A. 1986) rev. den. 1986, 
rev. granted by Supreme Court of Florida in Case 
No. 69,050 (Fla. Dec. 8, 1986). 

5State Dept. of H.R. S. v. Wright, 489 So.2d 
1148, 1149 (Fla. 2d D.C.A. 1986) rev. den. 1986, 
rev. granted by Supreme Court of Florida in Case 
No. 69,050 (Fla. Dec. 8, 1986), and Klukewich 
v. Howenstein, 508 So.2d 471 (Fla. 3d D.C.A. 
1987), reh. den. 1987, rev. granted in Supreme 
Court of Florida Case No. 70, 922. (See 12 
F.L.W. 45, Nov. 6, 1987). 

6 Id. 

7 See also Estanislao v. State Dept. of H.R.S. 
368 So.2d 677 (Fla. Ist D.C.A. 1979). 

8 489 So.2d at 1150. 

9T.J.K. v. N.B., 237 So.2d 592 (Fla. 4th 
D.C.A. 1970). See also Hodge v. Maith, 435 
So.2d 387 (Fla. 5th D.C.A. 1983) contra Bell v. 
Tuffnell, 418 So.2d 422 (Fla. Ist D.C.A. 1982), 
pet. for. rev. den. 427 So.2d 736 (Fla. 1983). 

10 Klukewich v. Howenstein, 508 So.2d 471 
(Fla. 3d D.C.A. 1987), reh. den. 1987, rev. granted 
in Supreme Court of Florida Case No. 70,922. 
(See 12 F.L.W. 45, Nov. 6, 1987). 

1! 368 So.2d at 678, citing Fia. Stat. §742 (the 
paternity statute). 
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Law 


Giving Credit Where Credit’s Due: 
Post-Judgment Credits upon the Sale 
of the Marital Residence 


It is well known that co-owners of jointly- 
held property who pay more than their 
share of the expenses of the property are 
generally entitled to a credit upon sale for 
the portion they have paid in excess of their 
ownership interest.! This is an obligation 
that is inherent in the nature of the owner- 
ship in the land, and is common even to 
co-tenants who were never married to one 
another,” not just to divorcing couples. Less 
well known, but equally well established, 
is the rule that this credit applies not only 
to the principal reduction on the home, 
but also to interest, taxes, repairs and other 
joint expenditures. It is also well settled 
that this credit is chargeable against an ex- 
spouse’s share in the proceeds of the sale.4 
If a court fails to allow such a credit in a 
final judgment, and if an appeal is taken 
from such order, the appellate court in- 
variably awards the credit.5 

Potentially, thousands of dollars annu- 
ally in credits may be involved in payments 
on such jointly-held obligations. The im- 
pact on property distribution can be dra- 
matic, especially if, as frequently is the case, 
the former marital home is the principal 
asset acquired by the parties during cover- 
ture. If the court dissolving the marriage 
does not structure its final judgment thought- 
fully, the party who makes payments on 
the house (whether resident or nonresident) 
may actually erode the other party’s eq- 
uity out of existence — or provide the resi- 
dent party with an unintended windfall. 

Among the options open to courts are 
the following: 

1. Each party may pay his or her share 
of such expenses (either from independent 
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resources or from spousal support) in which 
case proportionate ownership will be un- 
affected; 

2. The nonresident party may pay com- 
mon expenses as “child support” or as 
“spousal support” (in which case such party 
normally receives a credit for dispropor- 
tionate payments upon sale of the resi- 
dence); 

3. The nonresident party may furnish 
“spousal support” to the resident party, 
from which the resident party makes all 
payments (hence obtaining the credit with 
the nonresident party’s own funds!); or 

4. The resident party may make all pay- 
ments on the property and pay some form 
of “rent” to the nonresident co-tenant 
(either outright or by foregoing a credit). 

Among the circumstances when a court 
does not have to permit accredit to the party 
paying in excess of his ownership interest 
is the situation in which one of the parties 
exclusively occupies the property with the 
children and pays all expenses attendant 
thereto, but the nonresident party owes no 
duty of support of the children.® In such 
cases, the courts usually construe payments 
in excess of the tenant in possession’s own- 
ership obligations to be a form of “rent” 
to the nonpaying party. An award of tem- 
porary exclusive use of the property can- 
not be made absent some special justifica- 
tion, usually in the nature of some sort of 
support award.’ 

Unfortunately, because not all courts are 
sensitive to the implications of their judg- 
ments in the area of credits, practitioners 
must be; and ideally, the practitioner must 
bring them to the attention of the court 


for consideration and specific inclusion in 
the final judgment. It is not uncommon, 
however, for the judgment, while provid- 
ing for one party’s exclusive possession of 
the property and while assigning responsi- 
bility for payments on the property, to re- 
main silent on the issue of credits. 

In the stereotypical scenario, mom and 
the kids have exclusive use of the home 
during the minority of the children, and 
dad pays the mortgage as a form of child 
support. Since the marriage has ended, any 
enhancement in the value of the property 
by dad’s payments ought not to be deemed 
“marital” and should not inure equally to 
the benefit of both parties. Does the ab- 
sence of a specific provision for credits in 
the final judgment prevent dad from ob- 
taining a credit? 

Clearly, dad can take an appeal, which 
will almost certainly succeed. In the event 
that there are no other issues worthy of 
an appeal, must dad take one solely to pro- 
tect a credit that may or may not be sub- 
stantial (depending on how long mom stays 
in the house and how much dad pays out 
in joint obligations over the period of her 
tenancy)? Currently, the answer depends 
on where the dissolution occurred and the 
manner in which dad elects to bring the 
matter to the attention of the courts. 

In the Third District, it is possible to 
obtain relief directly from within the dis- 
solution action by means of a post-judg- 
ment motion. The Third DCA has recently 
held that even when (a) the court made 
no provisions for a credit and (b) no ap- 
peal was taken from the order which failed 
to provide for a credit, the nonresident 
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spouse could still come into court, years 
later, on a motion for clarification, to es- 
tablish his right to a credit for the amount 
he had paid in excess of his ownership 
share.’ Judge Jorgenson, speaking for the 
unanimous panel, stated, 


[The wife] contends . . . that the trial court’s 
order is not a clarification of the judgment but 
rather is an impermissible modification of the 
rights of the parties. We disagree. The trial court’s 
order merely clarified what is well-settled law. 
[The husband] made the mortgage payments and, 
as a matter of law, is entitled to credit. 

Accordingly, when a final judgment requires 
only one spouse to make the mortgage payments 
until such time as the house is sold and is silent 
as to whether the spouse who pays the mort- 
gage is to receive credit, the right to a credit 
arises by operation of law . . . This is not to say 
that a trial judge cannot order one party to make 
the total mortgage payments without receiving 
credit in return. However, to do so, there must 
be a basis in the record for relieving the spouse 
of his obligation, and it must be explicitly stated 
in the final judgment.!° 


This case has been cited approvingly by 
the First District Court of Appeal on dis- 
tinguishable facts.!! 

The Fourth District, however, has taken 


a very different view than that asserted un- 
successfully by Mrs. Tinsley. Rather than 
stressing the policy reasons that would al- 
low or prevent the payor spouse from claim- 
ing the credits to which he would other- 
wise be entitled, the Fourth District has 
consistently denied direct access to the 
courts through post-judgment dissolution 
proceedings to the co-tenant who made the 
disproportionate payments. In doing so, 
the Fourth District cites jurisdictional 
grounds, asserting that the court had lost 
the ability to determine either party’s enti- 
tlement to credits, because ownership in 
the house is a property right, and a prop- 
erty right can’t be “modified” unless the 
court has specifically reserved jurisdiction 
to make the particular determination. !2 
However, a recent dissent from the Fourth 
District may be indicative of a willingness 
to retreat from that position in the future. !3 

Cases from other districts suggest that, 
even in the Fourth District, it may be pos- 
sible to obtain relief by other means. Dis- 
solution of marriage cases are not the only 
cases in which the issue of entitlement to 
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such credits arise. The issue commonly 
arises during partition actions independ- 
ent of dissolution actions. In such actions, 
the court in its order of partition, will re- 
quire reimbursement from one spouse’s 
share of the partition sale proceeds for one- 
half of the ownership expenses paid by the 
other spouse, even though the final judg- 
ment dissolving the marriage was silent with 
respect to reimbursement.!4 In Hoyt, the 
final judgment was entered in 1975 and the 
order of partition entered eight years later, 
in 1983. In Wood the final judgment was 
entered in 1972 and partition was sought 
in 1976. In both cases there is no indica- 
tion that the final judgment of dissolution 
expressly provided for a credit for expense 
payments. Yet in both cases, in the later 
partition action, a credit was allowed. The 
reason for this relates back to the obliga- 
tions inherent in jointly-held property, 
rather than to any unique obligations com- 
mon only to the marital relationship. 


Clearly, the Supreme Court of Florida 
needs to address the issue directly and to 
resolve definitively the differences in ap- 
proach taken by the Third and Fourth Dis- 
tricts. The author would argue for the po- 
sition taken by the Third District Court 
of Appeal for the following reasons: 


1. It does not encourage otherwise un- 
necessary appeals to preserve the credit, 
where all other parts of the final judgment 
are equitable; 

2. It does not encourage the filing of 
other separate actions (such as a partition 
action), with the attendant risk of conflict- 
ing or overlapping rulings, when a case in- 
volving the same parties and the same prop- 
erty already exists as part of the original 
dissolution action; 

3. It is in accord with general principles 
of co-tenants’ rights and obligations and 
therebylends greater predictability andcon- 
sistency to the law; 

4. Because the effect of an inadvertent 
omission is to put the judgment in accord 
with other areas of law, it is less likely to 
lead to an unintended result than would 
the position advocated by the Fourth Dis- 
trict; and 

5. At the same time, it permits the court 
the latitude to adopt a position contrary 
to normal law, provided that it is done ex- 
plicitly and articulates viable reasons. 

The author would commend the follow- 
ing policy considerations as being the most 
equitable for apportioning responsibility 
for payments of joint expenses post-judg- 
ment: 


® In general, the payments should be struc- 


— 
4 


tured in such a fashion that a nonresident 
co-tenant should receive a benefit. 

The reason for this is fundamental fair- 
ness. Whenever there is exclusive occu- 
pancy, one party already has a benefit that 
the other does not — enjoyment of the prop- 
erty. The nonresident party is not only de- 
prived of the use of the property, but is 
also effectively precluded from liquidating 
the asset and investing the money elsewhere. 
Ideally, the resident co-tenant should pay 
the full expense, treating the nonresident’s 
share as “rent.” 

If the nonresident spouse is actually mak- 
ing the payments, that spouse should actu- 
ally receive a credit upon sale of the prop- 
erty. Were the property liquidated at the 
time of the final hearing, each party would 
have had their equity in the residence, and 
the payor spouse would have been able to 
direct into other areas the money actually 
spent on joint obligations. 

© Under no circumstances should a party 
given exclusive use of the home and ali- 
mony with which to make all payments for 
common expenses be given a credit for pay- 
ments beyond his or her own share. 

This adds insult to injury. First, the non- 
resident co-tenant’s assets are tied up. Then 
the nonresident co-tenant is deprived of 
the use of the asset. Finallly, that person 
is ordered to provide the resident co-ten- 
ant with the necessary funds (which already 
costs the payor out of pocket) to erode the 
payor’s equity in the property — a double 
whammy! 

®Practitioners particularly should be 
alert to tax opportunities and should spec- 
ify in settlements whether credits are con- 
templated or not. 

When a spouse is to receive payments 
that otherwise qualify as taxable-deduct- 
ible alimony, there may be a mutually bene- 
ficial reason to have the recipient spouse 
pay the mortgage, thus maximizing avail- 
able deductions (the payor would receive 
a full deduction for the alimony, includ- 
ing that portion of the mortgage payment 
attributable to principal; the payee, usu- 
ally in a lower bracket anyway, would re- 
ceive the deduction for interest and taxes 
on the mortgage). 

Most importantly, in determining which 
plan to utilize, the court having jurisdic- 
tion over the marriage ought to specify ex- 
plicitly its intentions, in order to avoid 
ambiguous or unintended results. This will 
increase greatly the likelihood of a fair and 
equitable result. BJ 


' Price v. Price, 389 So.2d 666, 668 (Fla. 3d 
D.C.A. 1980), rev. denied, 397 So.2d 778 (Fla. 
1981). 


2 See, e.g., Meckler v. Weiss, 80 So.2d 608 
(Fla. 1955). 

3Price v. Price, 389 So.2d 666 (Fla. 3d 
D.C.A. 1980), rev. denied, 397 So.2d 779 (Fla. 
1981). 

4 Id. at 669. See also Abella-Fernandez v. 
Abella, 393 So.2d 40 (Fla. 3d D.C.A. 1981). 

5 See, e.g., Tucker v. Tucker, 392 So.2d 1008 
(Fla. Ist D.C.A. 1981); Tate v. Tate, 432 So.2d 
601 (Fla. 4th D.C.A. 1983). 

6See, e.g., Schein v. Schein, 448 So.2d 16 
(Fla. 3d D.C.A. 1984) or Marcheret v. Marcheret, 
498 So.2d 527 (Fla. 3d D.C.A. 1986). 

7Duncan v. Duncan, 379 So.2d 949 (Fla. 
1980). 

8 Tinsley v. Tinsley, 490 So.2d 205 (Fla. 3d 
D.C.A. 1986). 

9 Citing Hendricks v. Hendricks, 312 So.2d 
792 (Fla. 3d D.C.A. 1975). 

10 Tinsley v. Tinsley, 490 So.2d at 207 (Fla. 
3d D.C.A. 1986). 

'l Dugan v. Dugan, 498 So.2d 989 (Fla. Ist 
D.C.A. 1986) (final judgment specifically re- 
quired parties to split expenses and one failed 
to do so). 

12 Tresidder v. Tresidder, 373 So.2d 405 (Fla. 
4th D.C.A. 1979). See also Horne v. Horne, 417 
So.2d 324 (Fla. 4th D.C.A. 1982). 

13 Dissent of Glickstein, J., in Brandt v. 
Brandt, So.2d , 12 F.L.W. 1977 (Fla. 
4th D.C.A. 1987). 

14 See, e.g., Hoyt v. Hoyt, 457 So.2d 599 (Fla. 
Ist D.C.A. 1984); Wood v. Friedman, 388 So.2d 
1355 (Fla. Sth D.C.A. 1980). 
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Criminal Law 


Pretrial Incarceration of Defendants 


Under Florida Law 


When the government proves by clear and convinc- 
ing evidence that an arrestee presents an iden- 
tified and articulable threat to an individual or 
the community, we believe that, consistent with 
the Due Process Clause, a court may disable the 
arrestee from executing the threat. Under these 
circumstances, we cannotcategorically state that 
pretrial detention “offendssome principle of jus- 
tice so rooted in the traditions and conscience of 

our people as to be ranked as fundamental.” — 
United States v. Salerno, __ U.S. __, 107S.Ct. 
2095 (1987) citing Snyder v. Massachusetts, 291 
U.S. 97 (1934). 

With these words, the U.S. Supreme 
Court ended one of the most heated legal 
debates of the past decade: the constitu- 
tional permissibility of incarcerating a 
presumptively innocent defendant pending 
trial, based upon a showing that no condi- 
tions of his release can reasonably assure the 
safety of the community or any person. This 
article will discuss the various statutory pro- 
visions which, under Florida law, permit the 
denial of bail to persons accused of crimes. 

From the onset, it must be noted that the 
Constitution of the United States does not 
establish an absolute right to bail prior to 
conviction. Carlsonv. Landon, 342U.S.524 
(1952). The only federal constitutional re- 
quirement is that the state not “engage in 
such administration as arbitrarily or discrimi- 
natorily to effect denial or deprivation of 
the right to a particular accused.” Mastrian 
v. Hedman, 326 F.2d 708, 711 (8th Cir. 
1964). In Florida, however, a right to bail 
is established by Art. I, §14 of the Florida 
Constitution. That right to bail is a quali- 
fied right, extending to all criminal defen- 
dants with the exception of those who fall 
within one of two narrow, well-defined cate- 
gories: (1) those who have been charged 
with felonies punishable by death or life im- 
prisonment; and (2) those whose conduct 
falls within the purview of F.S. §907.041(4), 
commonly referred to as the pretrial deten- 
tion statute. Each category is separate and 
distinct, and is, therefore, treated individu- 
ally below. 


by Lawrence D. LaVecchio 


In 1977, both the Florida Constitution 
and Florida Rules of Criminal Procedure 
absolutely prohibited a trial court from grant- 
ing pretrial bail to adefendant charged with 
a capital or life felony when the proof of 
guilt was evident or the presumption of 
guilt great.! Arthur v. Harper, 371 So.2d 96 
(Fla. 4 DCA 1978). Thus, in Escandar v. 
Ferguson, 441 F.Supp. 53 (S.D. Fla. 1977), 
the federal district court held that sucharule 
of law violated the equal protection clause, 
due to the fact that Florida permitted life 
felony defendants to be released on bail af- 
ter conviction but denied it prior to trial; 
the court held this practice to be arbitrary 
and neither a rational nor legitimate means 
to achieve the goals of the state. In State v. 
Arthur, 390 So.2d 717 (Fla. 1980), the Su- 
preme Court of Florida approved in part 
and quashed in part the decision in Arthur 
v. Harper, holding that, when a person ac- 
cused of a capital offense or an offense pun- 
ishable by life imprisonment seeks release 
on bail, it is within the discretion of the 
court to grant or deny bail when the proof 
of guilt isevident or the presumption of guilt 
great. The Fourth District Court of Appeal 
in Harp v. Hinckley, 410S0.2d 619 (Fla. 4th 
DCA 1982), subsequently interpreted the 
Florida Supreme Court’s decision in State 
v. Arthur, and held that bail should not be 
increased for purposes of preventative de- 
tention. 

In response to judicial pronoucements 
such as the ones noted above, bail laws were 
reformed and amended pursuanttothe Flor- 
ida Legislature’s enactment of the current 
statutes and the amendment of Art. I, §14 
of the Florida Constitution. In 1981, Art. 
I, §14 of the Florida Constitution provided 
that, until adjudged guilty, every person 
charged with acrime or violation of munici- 
pal or county ordinance shall be entitled to 
release on reasonable bail with sufficient 
surety unless charged with a capital offense 
or an offense punishable by life imprison- 
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ment, and the proof of guilt is evident or 
the presumption is great. The section was 
entitled, “Bail.” 

In 1982, Art. I, §14 of the Florida Con- 
stitution was amended effective 1983, and 
the title of the section was changed to “Pre- 
trial Release and Detention.” The purpose 
of the amendment was to provide that a per- 
son charged with a crime or a violation of 
a municipal or county ordinance, other than 
a capital offense or an offense punishable 
by life imprisonment, shall be entitled to 
release before trial unless enumerated 
conditions indicate that the person should 
be detained. Laws of Florida; House Joint 
Resolution 43-H (1982). 

Therefore, defendants charged with 
offenses punishable by life imprisonment or 
death are not entitled to release on reason- 
able bail as a matter of right. The state has 
the burden of establishing that the proof of 
guilt is evident or the presumption of guilt 
great, and can carry that burden by present- 
ing the evidence relied upon by the grand 
jury or the state attorney in charging the 
crime. This evidence may be in the form of 
transcripts or affidavits. State v. Arthur, 390 
So.2d 717,720. Kinson v. Carson, 409 So.2d 
1212, 1213 (Fla. Ist DCA 1982). The evi- 
dence, viewed in the light most favorable to 
the state, must be legally sufficient to sus- 
tain a jury verdict of guilty. Kinson, 409 
So.2d at 1213. In that regard, the role of the 
judge in viewing the evidence at a bond hear- 
ing is much like that when ruling on a 
motion for judgment of acquittal at the 
close of the state’s case at trial. 

In moving for a judgment of acquittal, the 
defendant admits not only the facts stated 
in the evidence adduced, but also admits 
every conclusion favorable to the state that 
ajury might fairly and reasonably infer from 
the evidence. The credibility and probative 
force of conflicting testimony should not be 
determined on a motion for judgment of 
acquittal. Lynch v. State, 293 So.2d 44 (Fla. 


1974). It is for this reason that the court in 
Kinson rejected petitioner’s argument that 
the trial court erred in considering affida- 
vits in support of the state’s burden to prove 
guilt evident or presumption great. Kinson, 
409 So.2d at 1213. 

Once the state has met its burden and 
shown that the proof of guilt is evident or 
the presumption of guilt great, it is then in- 
cumbent upon the court to determine 
whether, in the exercise of its discretion, pre- 
trial release is nonetheless appropriate. 

In State v. Arthur, 390 So.2d 717 (Fla. 
1980), the court held that, upon a finding 
of proof evident or presumption great, it is 
apprc priate for the court to consider the like- 
lihood that the defendant will flee in deter- 
mining whether to exercise its discretion in 
releasing the defendant on bail. That does 
not mean that a finding of likelihood of 
flight is the sine qua non to hold a defen- 
dant charged with a capital or life felony with- 
out bail pending trial. In fact, Art. 1, §14 
of the Florida Constitution states, “[i]f no 
conditions of release can reasonably protect 
the community from risk of physical harm 
to persons, assure the presence of the ac- 
cused at trial or assure the integrity of the 
judicial process, the accused may be de- 
tained.” This language is contained verba- 
tim in Fla.R.Crim.P. 3.131(a).2 

Fla.R.Crim.P. 3.131(b)(3) authorizes the 
court, when determining whether to grant 
bail to a defendant, to consider, inter alia, 
the nature and circumstances of the offense 
charged, the penalty provided by law, the 
weight of the evidence against the defen- 
dant, the defendant’s present conduct, the 
nature and probability of danger which the 
defendant’s release poses to the community, 
and any other facts the court considers rele- 
vant.3 It has been held that the factors rele- 
vant to the granting of bail in nonlife fel- 
ony cases are properly considered by the 
court in deciding whether to grant bail in 
capital and life felony cases. Powers v. 
Schwartz, 448 F.Supp. 54(S.D. Fla. 1978). 

The discretion afforded the trial court in 
determining whether to admit a defendant 
charged with a capital or life felony to bail 
is quite broad. No appellate decisions are 
found when the court has ordered a defen- 
dant admitted to pretrial release once the 
state has met its initial burden of proof evi- 
dent or presumption great. It would seem 
that, in cases in which life or capital felo- 
nies are charged, the facts which form the 
basis for the charges are sufficient, stand- 
ing alone, to warrant that the defendant 
remain incarcerated pending trial. The 
Third District Court of Appeal has even 
upheld the continued incarceration of a 


defendant in the face of a properly granted 
order extending the speedy trial period 
occasioned by petition of the state. Jgnizio 
v. Gersten, 483 So.2d 877 (Fla. 3d DCA 
1986). 


Pretrial Detention Statute 

In the November 2, 1982, general election, 
the voters of the State of Florida approved 
an amendment to Art. I, §14 of the 
Florida Constitution. The effect of the 
amendment, which was proposed by the 
legislature, was to allow courts to deny bail 
in certain situations to persons accused of 
offenses other than capital offenses or 
offenses punishable by life imprisonment. 
Gomez v. Hinckley, 473 So.2d 809 (Fla. 4th 
DCA 1985). Consistent with this mandate 
of the people of Florida, F.S. §907.041 was 
enacted to provide the statutory scheme by 
which a court can order the pretrial deten- 
tion of certain defendants. 

The legislative intent of the statute, codi- 
fied at F.S. §907.041(1), states that “{iJt is 
the policy of this State that persons com- 
mitting serious criminal offenses, posing a 
threat to the community or the integrity of 
the judicial process, or failing to appear at 
trial be detained upon arrest.” In order to 
hold a defendant without bail pending trial 
under this statute, the court must find a sub- 
stantial probability that the defendant meets 
one of four criteria warranting such deten- 
tion. In reaching such a finding, the court 
may take into consideration those factors 
which are ordinarily relied upon in the 
determination as to what, if any, conditions 
of release should be placed upon a defen- 
dant, as previously discussed. 

What, at first blush, seems to be a 
complex statutory scheme is, upon closer 
analysis, quite simple. The pretrial deten- 
tion statute (like its predecessor and model, 
the Federal Bail Reform Act) provides clear, 
almosi mathematical, criteria that the court 
must use. 

Under F.S. §907.041(4)(b) the court must 
find, in order to hold a defendant without 
bail, a substantial probability based upon 
the defendant’s past and present patterns of 
behavior and the other criteria detailed 
above, that one or more of the determin- 
ing factors discussed below exists: 

1. The defendant has previously violated 
conditions of his release and no further con- 
ditions of release are reasonably likely to 
assure his appearance at subsequent proceed- 
ings. Prior to enactment of the Florida 
Pretrial Detention Act, a violation of a 
defendant’s condition of pretrial release, 
standing alone, was sufficient to revoke 
bond and remand a defendant to custody 


pending trial. Gardner v. Murphy, 402 
So.2d 525 (Fla. Sth DCA 1981); Middleton 
v. Polk, 399 So.2d 1105 (Fla. Sth DCA 
1981); Johnson v. Pellicer, 388 So.2d 571 
(Fla. 5th DCA 1980); Ex Parte McDaniel, 
97 So. 317 (Fla. 1923). However, the enact- 
ment of F.S. §907.041 in 1983 implicitly 
abrogated the trial court’s power to revoke 
bond and hold a defendant in custody pre- 
trial absent a finding that the defendant vio- 
lated conditions of release and that no fur- 
ther conditions of release are reasonably 
likely to assure his appearance in the future. 

2. The defendant, with intent to obstruct 
the judicial process, has threatened, intimi- 
dated, or injured any victim, potential 
witness, juror, or judicial officer, or has 
attempted or conspired to do so, and no 
condition of release will reasonably prevent 
the obstruction of the judicial process. 

3. The defendant is charged with traffick- 
ing in controlled substances as defined by 
F.S. §893.135 and there is a substantial prob- 
ability that the defendant has committed the 
offense, and no conditions of release will 
reasonably assure the defendant’s appear- 
ance at subsequent criminal proceedings. 

The federal analog to Florida’s pretrial 
detention statute is the Federal Bail Reform 
Act, codified at 18 U.S.C. §3142. Like the 
Florida pretrial detention statute, the Bail 
Reform Act reflects the concern of the U.S. 
Congress, based upon historical precedent, 
that persons charged with narcotics traffick- 
ing offenses are highly likely to flee the 
jurisdiction rather than face trial. In fact, 
18 U.S.C. §3142(e) states that, for purposes 
of deciding whether a defendant is to be 
released on bail, there is a legal presump- 
tion that no condition or combination of 
conditions will reasonably assure the appear- 
ance of a defendant and the safety of the com- 
munity if probable cause exists to believe 
that the defendant committed a narcotics 
offense punishable by 10 or more years 
imprisonment. 

In a similar vein, the Florida Legislature 
expressed its same concern for the menace 
narcotics traffickers present to society, and 
their proclivity to flee rather than stand trial, 
when it included within F.S. §903.046(h), 
titled “Purpose of and Criteria for Bail 
Determination,” the statement that “i]t is 
the finding and intent of the Legislature that 
crimes involving drugs and other controlled 
substances are of serious social concern, that 
the flight of defendants to avoid prosecu- 
tion is of similar serious social concern, and 
that frequently such defendants are able to 
post monetary bail using the proceeds of 
their unlawful enterprises to defeat the 
social utility of pretrial bail.” 
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4. The defendant poses the threat of harm 
to the community. The court may so con- 
clude if it finds that the defendant is pres- 
ently charged with a dangerous crime 
(defined as one of 12 substantive offenses 
detailed in F.S. §907.041(4)(a)), that there 
is a substantial probability that the defen- 
dant committed this crime; that the factual 
circumstances of the crime indicate a dis- 
regard for the safety of the community; and 
that there are no conditions of release reason- 
ably sufficient to protect the community 
from the risk of physical harm to persons. 

In addition, the court must find that at 
least one of the following conditions is 
present: (a) The defendant has previously 
been convicted of a capital or life felony; (b) 
the defendant has been convicted of a danger- 
ous crime within 10 years immediately pre- 
ceding the date of his arrest for the crime 
presently charged; or (c) the defendant is on 
probation, parole or pretrial release for a 
dangerous crime at the time of his arrest for 
the crime presently charged. Should the 
court make all of these findings, and order 
pretrial detention based upon threat of 
harm to the community, the defendant may 
only be held for 90 days pending trial un- 
less some delay in the proceedings is caused 
by the defendant or his counsel. Thus, the 
statute is drafted with such specificity so as 
to include within its purview only truly dan- 
gerous offenders who have substantially 
demonstrated that they will continue to 
commit violent crime while awaiting trial. 

When the state seeks pretrial incarcera- 
tion of a defendant on any of the grounds 
detailed in the pretrial detention statute, sev- 
eral procedural safeguards are triggered. 
First, the arresting agency must promptly 
notify the state attorney as to the facts and 
circumstances of the offense charged and all 
available information concerning the defen- 
dant’s personal and criminal background. 
Thereupon, the defendant may be detained 
for up to 24 hours pending the filing of a 
motion seeking pretrial detention by the 
state attorney.5 A hearing on the state’s 
motion must be held within five days of its 
filing, though the defendant may request a 
continuance and the state attorney is enti- 
tled to one continuance up to an additional 
five days for good cause.® At the hearing, 
the burden of establishing the need for pre- 
trial detention is on the state.” 

Section 907.041(4)(g) codifies, in any pre- 
trial detention hearing, certain rights histori- 
cally afforded defendants at bond hearings 
(e.g., right to counsel, right to cross-exami- 
nation of witnesses, right to present evi- 
dence), and additionally provides that, while 
the rules of evidence are inapplicable to any 


such proceedings, no evidence secured in 
violation of the U.S. Constitution or the 
Florida Constitution is admissible. Upon 
ordering pretrial detention of a defendant, 
the court must, within 24 hours, render find- 
ings of fact and conclusions of law in 
support thereof,’ thus providing the defen- 
dant with an immediate basis for appellate 
review. A defendant held pursuant to the 
pretrial detention statute is entitled to re- 
lease when the court finds that a subsequent 
event has eliminated the basis for detention,? 
and any time during which the defendant 
was incarcerated pursuant to the order of 
pretrial detention is credited to the defen- 
dant’s ultimate sentence for the offense 
upon which he is awaiting trial.!° 


Conclusion 
The foregoing illustrates how the right to 
pretrial bail under Florida law continues to 
extend to all criminal defendants with the 
exception of those who fall within a narrow 
category of offender. The fact that there are 
comparatively few appellate decisions 
addressing pretrial incarceration in Florida 
is a strong indication that state prosecutors 
have been circumspect in seeking such de- 
tention, limiting their efforts to those cases 
involving defendants who must be incarcer- 
ated pending trial in order to assure their 
appearance and defendants against whom 
society must truly be protected. Addition- 
ally, the procedural safeguards incorporated 
within F.S. §907.041 virtually assure prompt 
and full litigation of all issues arising out 
of any pretrial detention of such defendants. 
BJ 


‘As of 1977, the following constitutional 

and statutory provisions existed: 
Art. 1, §14, Florida Constitution 
“Until adjudged guilty, every person charged with 
a crime or violation of municipal or county or- 
dinance shall be entitled to release on reasonable 
bail with sufficient surety unless charged with a 
capital offense or an offense punishable by life 
imprisonment and the proof of guilt is evident 
or the presumption is great. 
Fla.R.Crim.P. 3.130 

“All persons in custody for the commission of an 
offense unless it is a capital offense or an offense 
punishable by life imprisonment and the proof 
of guilt is evident or the presumption is great shall 
be entitled as of right to be admitted to bail be- 
fore conviction. After conviction, bail may be 
granted in the discretion of either the trial or ap- 
pellate court.” 

2 Fla.R.Crim.P. 3.131(a) states: 
“Unless charged with a capital offense or an of- 
fense punishable by life imprisonment and the 
proof of guilt is evident or the presumption is 
great, every person charged with a crime or vio- 
lation of municipal or county ordinance shall be 
entitled to pretrial release on reasonable condi- 
tions. If no conditions of release can reasonably 
protect the community from risk of physical harm 
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to persons, assure the presence of the accused at 
trial, or assure the integrity of judicial process, 
the accused may be detained. 
3 Fla.R.Crim.P. 3.131(b)(3) states: 

“In determining whether to release a defendant 
on bail or other conditions, and what that bail 
or those conditions may be, the court may con- 
sider the nature and circumstance of the offense 
charged and the penalty provided by law, the 
weight of the evidence against the defendant, the 
defendant’s family ties, length of residence in the 
community, employment history, financial re- 
sources, and mental condition; the defendant's 
past and present conduct, including any record 
of convictions, previous flight to avoid prosecu- 
tion, or failure to appear at court proceedings, 
the nature and probability of danger which the 
defendant’s release poses to the community, the 
source of funds used to post bail; whether the de- 
fendant is already on release pending resolution 
of another criminal proceeding, or on probation, 
parole, or other release pending completion of 
sentence, and any other facts the court consid- 
ers relevant.” 


See also FLA. STAT. §903.046 which, in large part, 
sets forth the same criteria in determining whether 
a defendant should be released on bail. 
4As of 1977, the following constitutional 
and statutory provisions existed: 
Art. 1, §14, Florida Constitution 
“Until adjudged guilty, every person charged with 
a crime or violation of municipal or county or- 
dinance shall be entitled to release on reasonable 
bail with sufficient surety unless charged with a 
capital offense or an offense punishable by life 
imprisonment and the proof of guilt is evident 
or the presumption is great.” 
Fla.R.Crim.P. 3.130 
“All persons in custody for the commission of an 
offense unless it is a capital offense or an offense 
punishable by life imprisonment and the proof 
of guilt is evident or the presumption is great shall 
be entitled as of right to be admitted to bail 
before conviction. After conviction, bail may be 
granted in the discretion of either the trial or 
appellate court. 
5 FLA. STAT. §907.041(4)(c). 
6 FLa. STAT. §907.041(4)(d). 
7 FLA. STAT. §907.041(4)(e). 
8 STAT. §907.041(4)(f). 
9 FLA. STAT. §907.041(4)(h). 
10 STAT. §907.041(4)(k). 
Fa. Star. §907.041(4)(j). 
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the Elderly 


Guardianship and Florida’s Elderly 


Florida’s guardianship statute has be- 
come the focus of controversy. The misdi- 
agnosis of mental disorders, inaccurate evi- 
dence, sloppy procedures, and guardians 
who neglect their responsibilities without 
penalty have been reported by the press.! 
Public opinion supporting reform has 
grown, and new legislation is being stud- 
ied and debated in preparation for the 1988 
legislative session. 

Companion bills incorporating many pro- 
tections for rights of wards and prospective 
wards have been filed in the House and 
Senate.” The bills, prepared from a pro- 
posal developed by The Florida Bar Dis- 
ability Law Committee, incorporate re- 
forms applied to traditional guardianship 
in the American Bar Association’s Model 
Guardianship and Conservatorship Stat- 
ute. Thirty-four states have adopted similar 
measures. The Bar’s Real Property, Pro- 
bate and Trust Law Section opposes the 
reform proposals as prohibitively costly 
and burdensome. The section has prepared 
a bill titled “Conservatorship,” creating an 
alternative to guardianship which preserves 
more informality in procedure than the Dis- 
ability Law Committee’s proposal. The bill 
limits the powers of the conservator to prop- 
erty management for persons who have not 
been declared incompetent. The section also 
recommends that any reforms be delayed 
at least until 1989 to permit a study com- 
mission to develop other legislation to pro- 
tect due process rights and assets of inca- 
pacitated persons. 

The Committee on the Elderly believes 
that abuses in guardianship cannot be 
halted by merely reforming the current stat- 
ute. The worst problems are entrenched 
practices used in the courts despite the law; 
courts sometimes have proceeded with ap- 
parent disregard for participation by the 
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proposed ward, routinely waiving rights to 
be present and have counsel. Such prac- 
tices seem to be the product of the under- 
lying concept of total incapacity and loss 
of rights and responsibility which invites 
aggressive intervention and severely bur- 
dens individual rights. Only a whole new 
set of assumptions about incompetency and 
guardianship, in a new statute, can change 
these entrenched practices. 

The Committee on the Elderly recognizes 
that the limited guardianship concept, upon 
which the Disability Law Committee pro- 
posal is based, is a new view which can 
bring about fundamental change. However, 
it adopts neither proposal in its entirety. 
The committee offers the following obser- 
vations and recommendations for devel- 
opment of limited guardianship legislation 
in 1988. 

The law and practices of guardianship 
are significant to older people and their 
advocates because a great many wards are 
elderly people. In Pinellas County, Flor- 
ida, fully 85 percent of wards of the court 
are age 65 and older.’ Nearly 18 percent 
of Florida’s population is 65 or older, and 
by 2010 fully 25 percent are expected to 
be in that age group. Florida’s population 
of individuals age 85 and older, who are 
most likely of all adults to need guardian 
assistance, will double between 1980 and 
1990. The special circumstances of these 
citizens warrant attention from government 
and the courts. 

Guardianship of the person.and prop- 
erty are devices by which a court substitutes 
the judgment of a more capable person for 
the judgment of an -impaired individual. 
A “guardian” is one to whom the law has 
entrusted the custody and control of an 
impaired person or the management of the 
person’s property, or both.4 Guardians of 


the property may be called curators or con- 
servators;> the impaired person is called a 
ward or conservatee.® The appointment of 
a guardian follows an adjudication of in- 
competency. 

Traditional and limited guardianship, 
like Florida’s current law, distinguishes two 
categories of the ward’s powers, personal 
decisionmaking and management of prop- 
erty. The guardian receives all the ward’s 
delegable powers in one or both of these 
broad areas. Any power which cannot be 
delegated — to vote, for example — is lost. 
A guardian of the person has the right to 
decide where the ward will live, who will 
provide care, and what activities and asso- 
ciations the ward will be permitted. A ward 
cannot sue or be sued, vote, marry or di- 
vorce, charge purchases or make contracts 
generally, open a bank account or drive a 
car. Even when only a guardianship of the 
property is established, the guardian can 
in fact choose the ward’s residence, physi- 
cal care, and make nearly all important 
choices through financial controls.” 

The new concept—limited guardian- 
ship—assumes the prospective ward is 
capable of making some decisions and does 
retain the right to decide independently mat- 
ters that.are not specifically transferred to 
the authority of the guardian. 

The drastic impact of traditional guardi- 
anship on the adult ward’s rights to self- 
determination is usually unjustified. The 
majority of elderly wards can make and 
communicate some decisions and prefer- 
ences. Stripping the ward of all legal ca- 
pacity represents not only opportunities for 
personal and financial abuse and neglect 
by irresponsible guardians, it represents an 
infringement of constitutional rights of pri- 
vacy of home and family, association, and 
choice of lifestyle.8 
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Usually, when the law seriously affects 
fundamental individual rights, the state 
must show that it has a legitimate goal 
which cannot be met in some less restric- 
tive, less burdensome way. The law must 
be reasonable, not vague or overbroad in 
its definitions. The state aso must provide 
procedural due process appropriate to the 
nature of the rights affected.? 

Competency proceedings and practices 
have not followed due process standards 
because theoretically they are benevolent 
proceedings — that is, the petitioner has 
nothing to gain and the proposed ward has 
nothing to lose except the opportunity to 
have a guardian appointed.!° Upon reflec- 
tion, it is clear that competency proceedings 
are not entirely benevolent. The ward’s heirs 
are very frequently petitioners. They may 
have interests in preserving the estate which 
conflict with the ward’s interest in spend- 
ing it. The state, as petitioner, has come 
to have an interest as the ward’s social serv- 
ices provider, in controlling the ward’s medi- 
cal decisions and lifestyle. And neighbors 
or friends, again and again, show society’s 
interest in controlling socially disapproved 
behavior by imposing guardians on elderly 
eccentrics — for their own good.!! 

Even if the benevolent nature of guardi- 
anship were predominant, as it is in many 
guardianships, procedural due process pro- 
tections are appropriate, as they are in other 
similar proceedings. In civil commitment 
procedures to restrict the mentally ill for 
their own good the law requires that due 
process be strictly applied.!2 

Florida has already established an im- 
portant procedural due process standard 
— the least restrictive method to fulfill the 
state’s goal — in its public policy govern- 
ing assistance to the elderly and disabled. 
The Adult Protective Services Act, which 
establishes a form of temporary emergency 
guardianship, states, “The legislature in- 
tends to place the fewest possible restric- 
tions on personal liberty and the exercise 
of constitutional rights, consistent with due 
process.”!3 

In order to protect individual rights while 
providing guardianship protection and as- 
sistance for impaired older people, Florida 
should enact a limited guardianship law 
which includes: 

(1) A clear definition of what incompe- 
tency or incapacity involves, in personal 
matters and in property matters; 

(2) Specific powers and duties of guardi- 
ans, 

(3) Expanded rights to effective notice 
and legal counsel; clear standards of proof 
and burden of proof; and use of the rules 
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of evidence at hearings. 

(4) Clear methods and standards for the 
court to investigate and oversee guardian- 
ships. 

The definition of incompetent or inca- 
pacitated should include a finding of mental 
illness and behavior or manifestations of 
that mental illness that have a serious harm- 
ful effect on the individual or on others 
who have some legitimate interest in re- 
stricting the behavior. 

Mental illness without harmful behav- 
ior is not a justification for a guardianship 
simply because mental illness cannot be di- 
agnosed with enough accuracy and its symp- 
toms predicted.! In fact, senility is a cate- 


The Adult Protective Services 
Act states, “The legislature 
intends to place the fewest 

possible restrictions on personal 
liberty and the exercise of 
constitutional rights, consistent 
with due process” 


gory of mental disability under the present 
statute, creating a presumption there is some- 
thing wrong if a person is old.!5 Senility is 
not used as a psychiatric diagnosis with 
specific characteristics, but is simply a ref- 
erence to impairments sometimes associ- 
ated with old age. Neither senility nor old 
age has a place in a definition of incompe- 
tency. 

Neither does objectionable or neglect- 
ful behavior without mental disorder 
amount to incompetency, or any person 
who acts foolishly or unconventionally 
could be made the ward of a more pru- 
dent decisionmaker. Behavior which indi- 
cates the need for a guardian should be 
described and applied to everyone. The 
aged are subject to guardianships for be- 
havior other adults are entitled to pursue, 
particularly in spending money and giving 
gifts. 

In defining the powers of the limited 
guardian, the principal problem for the eld- 


erly is nursing home placement. A guardian 
cannot place a ward in an institution with- 
out an order from the court,!® but is not 
specifically limited from placing the ward 
in anursing home. Placement decisions also 
are made by guardians of the property who 
have no legal authority to make such per- 
sonal decisions, by agreement with family 
members. A new statute should recognize 
nursing home placement as a form of in- 
stitutionalization and limit all guardians’ 
authority to participate in moving the ward 
to a nursing home without a formal hear- 
ing.!7 

A determining consideration in creating 
notice and hearing rights is that nearly all 
prospective wards are impaired. Fair no- 
tice and hearing procedures should com- 
pensate for those impairments. The notice 
should include a statement of the respon- 
dent’s right to counsel and the possible im- 
pact of the adjudication. It should be in 
plain language and should be read in per- 
son to those who are visually impaired. It 
should be served by mail to family and sig- 
nificant friends identified by the ward, who 
might help prepare for the hearing. No less 
than 14 days should elapse between notice 
and hearing to provide time to prepare. !8 

At the hearing, the petitioner should have 
the burden of proof of all the elements of 
the definition of incompetency. The stan- 
dard of proof should be more than a pre- 
ponderance of the evidence; clear and con- 
vincing is the standard in many states. !9 

A guardian ad litem should be ap- 
pointed, but not as an alternative for ap- 
pointed counsel.”° The guardian ad litem’s 
role differs from that of legal counsel in 
that he or she as an informed, neutral party 
may determine the respondent’s interests. 
The guardian ad litem should be an attor- 
ney and officer of the court who is skilled 
in communicating with impaired persons. 
Unless the ward agrees with the petitioner’s 
plans and the guardian ad litem concurs, 


legal counsel should be appointed.2! The 


court should not accept a waiver of coun- 
sel unless the respondent has consulted with 
the guardian ad litem. 

Florida’s Supreme Court has called court 
supervision a primary benefit of guardian- 
ship to the ward, and only the courts are 
in a position to maintain the quality of 
guardianship services.22 The National Ju- 
dicial College in 1986 recommended that 
courts take an active role, provided the re- 
sources are available to give judges the in- 
formation they need. 

The court should have objective infor- 
mation on all significant points both in 
preparation for the hearing and during the 


guardianship, for supervision. This is nec- 
essary to identify the least restrictive alter- 
native for the proposed ward. Courts in 
other jurisdictions have used a special guardi- 
anship officer who can investigate as well 
as review the substance of the guardians’ 
annual reports. The guardianship officer 
recommends a hearing or other action when- 
ever the written reports or circumstances 
warrant action.”3 


Conclusion 

Guardianship brings not only assistance 
but also loss of autonomy and the stigma 
of being declared mentally impaired. The 
stigma is not lessened when autonomy is 
taken, though the label “incompetent” is 
not applied. Both the number of guardian- 
ships and the scope of each guardian’s 
authority should be carefully limited us- 
ing the constitutional principle of the least 
restrictive form of assistance for the elder- 
ly and for all impaired individuals. That 
is, unless the individual is found to be men- 
tally impaired and incapable of functioning 
with all available assistance of family, 
friends, and community, there is no basis 
for appointment of a guardian. 

There is a great deal of commentary 
about guardianship reform, and several care- 
fully drawn model statutes. These resources 
form a basis of knowledge sufficient to al- 
low preparation of a Florida statute in 
1988. Several compromise drafts are be- 
ing developed in committee, including one 
under consideration by the House Ad Hoc 
Committee on Aging. Instead of a study 
commission, Florida can enact legislation 
in 1988 and proceed with its implementa- 
tion by appointing a guardianship oversight 
commission. BJ 


' Good and King, “Wards of the Court,” St. 
Petersburg Times, December 4, 1986 at 16A: See 
also Bayles and McCartney “Guardianship” se- 
ries, Tampa Tribune. Sept. 21, 1987. 

2Senate Bill 126 is sponsored by Senator Peter 
M. Weinstein, (D-Coral Springs). Its compan- 
ion is House Bill 347, sponsored by Representa- 
tive Jack Tobin, (D-Margate). 

3 See generally Good and King, supra note 

4 Fra. Stat. §§747.06-.19 (1987). 

5 Florida’s conservatorship law applies only 
to individuals incapable of managing their prop- 
erty because of absence from the state. See Fa. 
Stat. §§747.01-.052 (1987). However, this arti- 
cle will discuss conservatorship as “the guardi- 
anship of the property of individuals incapable 
of managing property because of mental or physi- 
cal impairment or absence resulting in legal dis- 
ability,” the definition found in UniForM Pro- 
BATE Cope §§5-401-431 (1986); and in the pro- 
posed conservatorship statute of The Florida Bar 
Real Property, Probate and Trust Section. 

6 Fra. Stat. §744.102 (5). An “incompetent” 


is a person who, because of minority, mental 
illness, mental retardation, senility, excessive use 
of drugs or alcohol, or other physical or mental 
incapacity, is incapable of either managing his 
property or caring for himself, or both. 

7 See REGAN, Protective Services For THE 
ExperLy, A Working Paper, prepared for the 
U.S. Senate Special Committee on Aging (1977) 
at 40; Effland, Caring for the Elderly under the 
UPC, 17 Ariz. L. Rev. 373, 379 (1975). The only 
real legal need for a guardian might arise when 
consent to medical treatment is required, but 
physicians and hospital administrators often are 
satisfied with the signature of a spouse or adult 
child on behalf of the patient. Jd. 

8 On rights to privacy and self-determination, 
see Roe v. Wade, 410 U.S. 113, (1973); Eisen- 
stadt v. Baird, 405 U.S. 438 (1972): Griswold v. 
Connecticut, 381 U.S. 479 (1965); Regan, supra 
note 6 at 39, 47. See also, Warren and Brandeis, 
The Right of Privacy, 4 Harv. L. Rev. 193 (1890) 
and RESTATEMENT (2d) OF Torts §652b (the com- 
mon law right of privacy). On other fundamen- 
tal rights affected, see Papachristou v. City of 
Jacksonville, 405 U.S. 156, 163-64 (1972) (wan- 
dering and strolling); Coates v. City of Cincin- 
nati, 402 U.S. 611, 615 (1971) (the right to gather 
in public places for social or political purposes); 
Roe v. Wade, 410 U.S. 113, (1973) (the right, 
in conjunction with a freely chosen physician, 
to decide on proper treatment). 

9 See Dean Milk Co. v. City of Madison, 
340 U.S. 349 (1951); In re Beverly, 342 So.2d 
481 (Fla. 1977). On the test for appropriate pro- 
cedural due process, see Mathews v. Eldridge, 
424 U.S. 319, 335 (1976). But see Mashaw, The 
Supreme Court’s Due Process Calculus for Ad- 
ministrative Adjudication in Mathews v. Eld- 
ridge: Three Factors in search of a Theory of 
Value, 44 Cui. L. REv. 28, 48 (1976). 

10 See Mitchell, The Objects of Our Wisdom 
and Our Coercion: Involuntary Guardianship 

for Incompetents, 52 So.Cau. L. REv. 1405, 1409- 
10 (1979); Rud v. Dahl, 578 F. 2d 674 (7th Cir. 
1978) (benevolence is an adequate substitute for 
procedural due process). For Florida court’s view 
of parens patriae, see In re Byrne, 402 So.2d 
383 (Fla. 1981); In re Beverly, 342 So.2d 481 
(Fla. 1977). 

'l See Alexander, Who Benefits from Con- 
servatorship?, TRiAL Magazine, May 1977; New, 
A Proposal for a Guardianship Oversight Com- 
mission, 58 FLA. B. J. 45 (1985). 

!2 See, e.g., In re Beverly, 342 So.2d at 482. 
See generally, Developments in the Law of Civil 
Commitment of the Mentally Ill, 87 Harv. L. 
Rev. 1190 (1974). 

13 See Fia. Stat. §415.101 (1987). 

14 See, e.g., 342 So.2d at 485 (diagnosis of 
schizophrenia, not classified as to type, was in- 
sufficient to support an adjudication of incom- 
petency). See also Ennis and Litwaek, Psychia- 
try and the Presumption of Expertise: Flipping 
Coins in the Courtroom, 62 Cat. L. Rev. 693 
(1974); Green, Proof of Mental Incompetency 
and the Unexpressed Major Premise, 53 YALE 
L.J. 271, 276 (1944). 

15 See Frolik, Plenary Guardianship: An Analy- 
sis, A Critique and a Proposal for Reform, 23 
Ariz. L. Rev. 599, 627 (1987). 

16 See Fia. Stat. §744.441 (powers of guard- 
ian upon court approval). 

17 See, e.g., 20 Pa. Cons. Stat. ANN. §5536 (Pur- 
don Supp. 1980-81). 

18 See Mullane v. Central Hanover Bank and 
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Trust Co., 339 U.S. 306 (1950) (type of notice 
adequate to meet constitutional due process re- 
quirements can only be determined by individ- 
ual circumstances of the proceeding); Covey v. 
Town of Somers, 351 U.S. 141 (1956) (recipient 
should be able, from the notice, to understand 
the nature of the proceedings). For discussion 
of specific notice requirements in competency 
proceedings see, Frolik, supra note 14 at 637- 
38; STATEMENT OF RECOMMENDED JUDICIAL PRAC- 
Tices, adopted by the Nat’l. Conf. on the Judici- 
ary on Guardianship Proceedings for the Eld- 
erly (June 1986). 

19 See 342 So.2d at 488 citing State v. Val- 
dez, 88 N.M. 338, 540 P.2d 818 (1975) (clear 
and convincing standard in civil commitment); 
Beck v. Beck, 383 So.2d 268 (Fla. 3d D.C.A. 
1980) (burden of proof in competency and guardi- 
anship proceedings remains with the petitioner). 

20 The roles of legal counsel and guardian ad- 
vocate are distinctly different, in that legal coun- 
sel zealously advocates the respondent’s legal 
rights, while the guardian ad litem determines 
those rights. A guardian ad litem may be effec- 
tive for respondents who cannot determine or 
communicate personal preferences. See Nolan, 
Functional Evaluation of the Elderly in Guardi- 
anship Proceedings, Law, MEDICINE, AND HEALTH 
Care (Oct. 1984) at 215. 

21 See In re Guardianship of Paunack, 355 
So.2d 1195, (Fla. 1978) (the trial judge must 
specifically find whether the alleged incompetent 
in Baker Act proceedings is represented by coun- 
sel in any hearing, and whether counsel should 
be afforded.) 

22 See In re Bryan, 498 So.2d 868, 872 (Fla. 
3d D.C.A. 1983). 

23 Fa. Stat. §744.107 (court “visitor”). 
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Business Law 


Employer English-only and English Proficiency 
Policies May Be Discriminatory 


Employers cannot discriminate on the 
basis of national origin under Title VII of 
the Civil Rights Act of 1964.! However, it 
is not unlawful for an employer to discrimi- 
nate on the basis of national origin if “na- 
tional origin is a bona fide occupational 
qualification (BFOQ) reasonably necessary 
to the normal operation” of the business.” 
In determining whether there is discrimi- 
nation on the basis of national origin, the 
EEOC will apply the general principles of 
disparate treatment and disparate impact.? 
F.S. §760.10 also prohibits employment dis- 
crimination on the basis of national origin. 
National origin includes the place where 
one is born or where an ancestor is born 
as well as the physical, cultural or language 
characteristics of an ethnic group.‘ This 
column will address the following questions 
concerning language characteristics of an 
ethnic group: 

(1) Under what conditions can an em- 
ployer require an employee to speak Eng- 
lish only? 

(2) Can an employer refuse to hire an 
applicant with a foreign accent or inabil- 
ity to communicate in English? 


English-only Rules 

The Equal Employment Opportunity 
Commission presumes that an English-only 
rule that is applied at all times is a viola- 
tion of Title VII because it “disadvantages 
an employee’s employment opportunities” 
and can “create an atmosphere of inferior- 
ity, isolation and intimidation based on na- 
tional origin.” Therefore, blanket rules that 
include nonworking time are not likely to 
be upheld.’ In addition, if an employer in- 
stitutes an English-only rule, it must be uni- 
formly enforced or an employer may be 


by Mary Greenwood 


faced with a disparate treatment case.® 

An employer may require that employ- 
ees speak only English at certain times if 
there is a business necessity for the rule.? 
If the employer can show such a business 
necessity, the employer must notify the em- 
ployees of the rule and the consequences 
of violating it.!° If an employer takes ad- 
verse action against an employee without 
adequate notice of the rule, the EEOC will 
consider that action as evidence of discrimi- 
nation.!! 


Business Necessity 

In Garcia v. Gloor, 618 F.2d 264 (Sth 
Cir. 1980), Garcia had responded in Span- 
ish when asked by another employee in Eng- 
lish whether an article was available. The 
employer’s ban on Spanish in the sales de- 
partment unless speaking with Spanish- 
speaking customers was upheld by the Fifth 
Circuit Court of Appeals. The rule was not 
a blanket rule; it did not apply during 
breaks or in outdoor positions that didn’t 
include customers. 

The company presented several business 
necessity arguments which were accepted 
by the court: (1) the English speaking cus- 
tomers complained because they couldn’t 
understand what was being said by the em- 
ployees; (2) employees were required to un- 
derstand pamphlets that were only available 
in English; (3) employees would be forced 
to improve their English; and (4) supervi- 
sors who couldn’t speak Spanish could bet- 
ter supervise if only English was spoken. 

The court pointed out that national ori- 
gin should not be confused with traits such 
as citizenship or poverty. The court used 
the mutable-immutable characteristics ra- 
tionale: those characteristics that can be 
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changed such as grooming and language 
are not. given the same protection as those 
that cannot be changed such as race, sex, 
or place of birth.!2 A hiring policy based 
on a mutable characteristic is “related more 
closely to the employer’s choice of how to 
run his business.”!3 

The court stated that the disparate im- 
pact theory did not apply because Garcia 
could easily comply with the rule because 
he was bilingual. Title VII does not equate 
language preference with national origin. 
In this case the result would be the same 
if the mutable standard had not been used. 
If Garcia had been able to show a prima 
facie case of national origin discrimination 
because of adverse impact, the employer 
would still be able to show that such a rule 
was job-related. 

As Garcia was fully bilingual, the court 
did not decide how it would apply the rule 
to a plaintiff who could not speak Eng- 
lish. The court recognized that “in some 
circumstances the ability to speak or the 
speaking of a language other than English 
might be equated with national origin, but 
this case concerns only a requirement that 
persons capable of speaking English do so 
while on duty.”!4 

Despite the fact that language is gener- 
ally considered mutable, this court sug- 
gested that it may be an immutable char- 
acteristic for one who only speaks Spanish. 

Business necessity can also include con- 
venience and business advantage. In 
Vasquez v. McAllen Bag and Supply Corp., 
27 FEP 562 (Sth Cir. 1981), an English- 
only rule for truck drivers was upheld so 
that they could fully understand. instruc- 
tions by supervisors who spoke only Eng- 
lish.!5 The drivers, who were bilingual, 


spoke Spanish to Spanish-speaking custom- 
ers and English to English-speaking cus- 
tomers. 

In Flores v. Hartford Police, 25 FEP 180 
(D.C. Conn. 1981), the district court up- 
held an English-only rule at the police acad- 
emy even during class breaks despite argu- 
ments that this prevented Hispanic students 
from discussing their courses. The court 
went beyond business necessity and stated 
that even if the rule was not job related 
that “it is an understandable and not irra- 
tional response to a problematical situ- 
ation...; proficiency in English was a nec- 
essary goal.”!6 

Safety considerations can also be a fac- 
tor. In Garcia v. Rush, 660 F. 2d 1217 (7th 
Cir. 1981), the court upheld an English- 
oaiy rule in a hospital because the health 
care delivery system required most of the 
employees at the hospital to have acquired 
a highly specialized level of skill and train- 
ing. This court recognized that English flu- 
ency was a business necessity for almost 
every hospital position. 

In Saucedo v. Brothers Well Service, 464 
F. Supp. 919 (S.D. Tex. 1979), the court 
stated it would uphold an English-only rule 
in a dangerous situation, such as in the 
drilling of a well. The court held that 
Saucedo was unjustly terminated when he 
said two Spanish words and there was no 
danger or business necessity which required 
English only when the words were uttered. 
Although he had been told when he was 
first hired that if he spoke any Spanish on 
the job, he would be considered as having 
resigned, this blanket rule was too harsh. 


While some courts use the employer’s 
business necessity as the second step in the 
burden of proof, other courts use the bona 
fide occupational qualification analysis 
(BFOQ). The result should be the same 
under either analysis. For example, in 
Mejia v. N.Y. Sheraton Hotel, 18 FEP 602 
(S.D. N.Y. 1978), the court held that Eng- 
lish proficiency was a BFOQ for front office 
positions because it was reasonably neces- 
sary to the normal operation of the busi- 
ness. The evidence clearly showed that plain- 
tiff, a Hispanic, could not communicate in 
English which was necessary to be a cashier 
in a large public hotel. One-third of the 
hotel’s employees were Hispanic; there was 
no evidence to show she was denied the 
position because she was Hispanic. Had 
the court used business necessity rather 
than the BFOQ analysis, it would have like- 
wise upheld the rule on the ground that 
ability to speak English was necessary to 
perform the essential duties of the job. 


Summary — English-only 

1. A blanket English-only rule will gen- 
erally be held invalid. 

2. A limited English-only rule must be 
uniformly enforced. 

3. An otherwise valid English-only rule 
must be justified by a business necessity. 
Courts may look at the following reasons: 

(a) English-speaking customers’ com- 
plaints. 


pino; (2) he was now a supervisor and was 
qualified for job of dental laboratory su- 
pervisor; (3) he was not considered for the 
promotion; and (4) a person not of a simi- 
lar national origin was hired. 

The burden of proof then shifted so that 
the employer was required to articulate 
some legitimate nondiscriminatory reasons. 
The employer stated that the employee was 
hired for his technical skills, not his super- 


The court pointed out that national origin should not be 
confused with traits such as citizenship or poverty. The court 
used the mutable-immutable characteristics rationale . . .those 
characteristics that can be changed are not given the same 
protection as those that cannot be changed such as race, sex, or 
place of birth 


(b) Pamphlets or brochures are only avail- 
able in English. 

(c) Employees are forced to improve their 
English. 

(d) English-only speaking supervisors can 
better supervise. 

(e) The policy provides convenience and 
business advantage. 

(f) Certain types of occupations such as 
police officers, prison guards or hospital 
employees may require English-only be- 
cause of safety factors. 


Foreign Accent or Limited English 
Fluency 

Under the EEOC guidelines, require- 
ments that an employee not have an accent 
or be fluent in English may be discrimina- 
tory on the basis of national origin.!”? The 
EEOC will scrutinize carefully any charges 
involving selection procedures with such 
requirements. !® 

As long as the foreign accent does not 
interfere with the employee’s ability to per- 
form the job, a foreign accent cannot be 
the justification for an employment deci- 
sion such as termination. In Carino v. Uni- 
versity of Oklahoma, 750 F.2d 815 (10th 
Cir. 1984), the plaintiff established a prima 
facie case of national origin discrimination: 
(1) the plaintiff’s national origin was Fili- 


visory skills and that he was only given 
the supervisory title to increase his salary. 

The court found these reasons to be a 
pretext for national origin discrimination 
because the demotion was based on for- 
eign accent. The court found that the accent 
did not interfere with his ability to per- 
form the job. 


In Mandhare v. LaFargue, 37 FEP 1611 
(E.D, La. 1985), the employer did not re- 
new Mandhare’s contract as a librarian; 
the employer’s articulated reason was that 
her ability to communicate in English was 
impaired because of her heavy Indian ac- 
cent. The court found this to be a pretext 
for discrimination because Mandhare was 
well-qualified for the position, and English 
proficiency was not a job requirement for 
this particular library position. 


In another case, the EEOC rejected an 
employer’s argument that it discharged a 
Hispanic because of his language problem 
on the job since the employee had already 
successfully worked 16 years in the same 
type of position.!9 

In Berke v. Ohio Dept. of Public Wel- 
fare, 30 FEP 395 (6th. Cir. 1980), the plain- 
tiff alleged discrimination when she was 
denied two promotions because she was 
female, Jewish and of Polish national ori- 
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gin. The court found no sex or religious 
discrimination but did find national ori- 
gin discrimination. The employer unsuc- 
cessfully argued that it could not discrimi- 
nate because it did not know that her na- 
tional origin was Polish. The court found 
that the employee had shown a prima fa- 
cie case and that it did not matter that em- 
ployer did not know her national origin. 
The defendant should have known that she 
was in a protected group. The employer 
was unable to articulate any legitimate rea- 
son for not promoting Berke. The court 
stated that although she spoke with a pro- 
nounced accent she was readily understood 
and there was no evidence it affected her 
job. 

In a recent Florida case, Stephen v. Shera- 
ton Resort, No. 86-8501, slip. op. (S.D. 
Fla. 1987), a black Haitian was reinstated 
to a comparable position with back pay 
despite evidence of poor English skills. The 
court, using a disparate impact approach, 
relied on statistics showing that blacks were 
three to five times as likely as whites to be 
terminated. These statistics, which were un- 
rebutted, proved a prima facie case of dis- 
crimination. Despite evidence that 
Stephen’s English was so poor that sup- 
plies were lost and misdelivered, the court 
found no business necessity. The court 
based the case on race (black) discrimina- 
tion rather than national origin (Haiti) dis- 
crimination. Some commentators have sug- 
gested that national origin cases are more 
successful when used in conjunction with 
race or racial characteristics.2° 

Ethnic slurs, which are a type of harass- 
ment, are closely related to foreign accent 
cases. Often both will be present in the same 
fact situation. According to the EEOC guide- 
lines, harassment on the basis of national 
origin is prohibited by Title VII. Ethnic 
slurs are national origin harassment when 
the conduct (1) “has the purpose or effect 
of creating an intimidating, hostile or of- 
fensive working environment; (2) has the 
purpose or effect of unreasonably interfer- 
ing with an individual’s work performance; 
or (3) otherwise adversely affects an indi- 
vidual’s employment opportunities.”2! 


Summary — Foreign Accent and 
Limited English Fluency 

1. An accent or lack of English profi- 
ciency is not a valid reason for termination, 
demotion or rejection unless it interferes 
with the employee’s ability to perform the 
job. 

2. English fluency must be a legitimate 
requirement. Some positions that use tech- 


nical skills such as librarians, mathemati- 
cians and computer workers may not re- 
quire the ability to communicate well in 
English. 

3. If an employee has been successfully 
performing his job for years, any reason 
for dismissal or demotion based on accent 
or English fluency will probably be re- 
garded as a pretext for national origin dis- 
crimination. 

4. Employee national origin complaints 
are more successful when there are also al- 
legations of race discrimination. 

5. If there are allegations of ethnic slurs, 
there may also be a national origin harass- 
ment claim. 8) 


' Section 703(a) of Title VII of the Civil 
Rights Act of 1964 prohibits discrimination on 
the basis of race, color, religion, sex or national 
origin. 42 U.S.C. § 2000e. 

2 §703(e) of Title VII of the Civil Rights Act 
of 1964. 

3 Disparate treatment. 

There is disparate treatment whén an employer 
treats employees differently because of race, 
color, sex, religion, national origin or age. The 
Supreme Court set out the elements of a prima 
facie case of discrimination in McDonnell 
Douglas Corp. v. Green, 411 U.S. 792 (1973), 
which was later refined by Texas Department 
of Community Affairs v. Burdine, 450 U.S. 248 
(1981). A plaintiff must show that: (1) he was a 
member of a protected group; (2) he applied for 
a position for which he was qualified; (3) he was 
rejected for the position; and (4) the position 
remained open. 

After the plaintiff has proved the prima facie 
case by a preponderance of the evidence, the 
burden of proof shifts and the defendant em- 
ployer must articulate some legitimate reason 
for the employer’s action. Once these reasons 
have been articulated, the plaintiff must be al- 
lowed to demonstrate that the employer’s rea- 
sons are a pretext for discrimination. 

Disparate impact. 

A rule that is neutral on its face but has an 
adverse impact on a protected group may be 
discriminatory. Griggs v. Duke Power, 401 U.S. 
424 (1971). There can be disparate impact even 
if there is no intentional discrimination. 

If a neutral policy has an adverse impact on 
a national origin group, the burden shifts to the 
employer to show that the rule is in fact job- 
related. The plaintiff will be allowed to show 
that such reasons are really a pretext for dis- 
crimination. Not many national origin claims 
successfully use the disparate impact theory, even 
though it appears to be less burdensome, be- 
cause (1) there are often no statistics on the na- 
tional origin of the workforce; (2) such data is 
hard to compile since there may be numerous 
ethnic identities; and (3) the numbers of ethnic 
groups may be too small for a valid statistical 
comparison. 

4 §1606.1, Guidelines on Discrimination Be- 
cause of National Origin, 45 FR 85632 [herein- 
after Guidelines]. 

5 Id. §1606.7a. 

§ Id. 

7 The distinction between a language ban on 
working time and nonworking time is similar 
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to the established distinction between working 
and nonworking time with respect to employer 
prohibitions against solicitation of employees 
to join labor organizations. 

8 In Garcia v. Gloor, 618 F.2d 264 (Sth Cir. 
1980), the English-only rule was not strictly en- 
forced since plaintiff had violated it at‘every op- 
portunity since the time of his hiring. The rule 
was upheld nevertheless. 

9 Guidelines §1606.7 (c). 

10 7d.. 

!2 See Willingham v. Macon Telegraph Pub- 
lishing Co., 507 F.2d 1084 (Sth Cir. 1984), in 
which the employer’s grooming code that re- 
quired different hair lengths for males and fe- 
males was not sex discrimination because it was 
a mutable characteristic. 

13 Td. at 1091. 

14 See Garcia v. Gloor, 618 F.2d at 270 (5th 
Cir. 1980). 

'5 This was an action under 42 U.S.C. §1981 
not Title VII. 

16 25 FEP at 186 (D.C. Conn. 1981). 

17 §1601.6 (b)(1). 

18 Td. 

19 EEOC Decision 4AU9-048, June 30, 1969, 
2 FEP 78. 

20 Keotahian, National Origin Discrimination 
in Employment: Do Plaintiffs Ever Win? 11 
EmpLoyee RE.ations L.J. 467 (Winter 1985). 

21 Guidelines § 1606.8 (b). 
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She writes this column on behalf of 
the Business Law Section, David L. 
Ross, chairman, and Leslie Reicin 
Stein, editor. 


Health Law 


Substance Abusers: How Lawyers Can Help 


As you grab his left arm, your client goes 
pale. His face grimaces. Beads of sweat ap- 
pear on his forehead. He falls onto the floor 
in front of your desk. Gasping for air, your 
client cries out for your help. You recognize 
the signs of your client’s heart attack. You 
fail to use your cardiopulmonary resusci- 
tation training. You fail to call the paramed- 
ics. You continue to advise your client on 
how you can win his case, as he writhes on 
the floor. 

Sounds ridiculous? How about this ex- 
ample? Your dissolution client lost his job. 
You see he is nervously fidgeting in his chair. 
He tells you his wife is an uncaring, mean- 
spirited woman. He was thrown out of his 
marital home. He admits to occasional coke 
usage, but says it is under control. His chil- 
dren won't talk to him. He thinks his wife 
has been unfaithful. Your client has evi- 
dence of the adultery; he timed the trip to 
the grocery store and his wife spent 45 min- 
utes longer shopping. You recognize the 
signs that your client may be a substance 
abuser. You refuse to appropriately refer 
your client to an addiction treatment pro- 
gram. You continue to advise him on ob- 
taining the best results in his dissolution 
proceeding. 

As professionals, we are in a unique po- 
sition to observe and evaluate our clients. 
The irresponsible behavior of substance abus- 
ers often results in legal problems. We are 
charged with the duty of zealously advanc- 
ing our clients’ causes, and that often means 
doing what our clients want. We go against 
our client’s immediate interest when we tell 
the dissolution client that we will not take 
certain actions for the purpose of making 
the other spouse suffer. As professionals we 
must advise our clients to do what they 
don’t want to do in order to protect their 
legal position and their long-term interests. 


by David L. Deehl 


Lawyers are counselors, not sycophants. 

Now we must take on a difficult oppo- 
nent: The client’s addiction. We must act to 
help our impaired client. 

Substance abusers surround themselves 
with people with low standards who will not 
challenge their irresponsible behavior. Sub- 
stance abusers will be quick to end long- 
term friendships that may interfere with 
their drug or alcohol abuse. Addicts give up 
their jobs and families to continue their sub- 
stance abuse. When you tell your client that 
you can’t, even with your best efforts, ef- 
fectively advance the case while the client 
continues to abuse drugs, be prepared for 
the client to shop for a lawyer who will not 
interfere with his continued self-destructive 
behavior. 

Why do it? Why stick out your neck? You 
could be wrong. You could lose your client. 
You could lose a fee. You might be embar- 
rassed. The client may slander you or wrong- 
fully report you to the Bar. Why refer your 
client to an appropriate addictionologist? 
Why? Because you are a professional who 
wants to help. Your client’s behavior and 
family are crying out for help. They need 
your help. 

Drug abuse directly or indirectly affects 
all Americans.! Epidemiological techniques 
have recently been applied to analyze the 
impact of substance abuse. Surveys have 
documented major trends. Since 1975, the 
Annual High School Senior Survey has 
reached 16,000 to 18,000 in the United 
States. The exclusion of dropouts and ab- 
sentees has resulted in conservative esti- 
mates of drug abuse among young people. 
The National Household Survey on Drug 
Abuse has been conducted every two or 
three years since 1971. Exclusion of other 
living environments, such as prisons, mili- 
tary bases, colleges, and transient popula- 


tions yielded conservative estimates of the 
scope of drug abuse. The National Institute 
on Drug Abuse collects data through the 
Drug Abuse Warning Network (DAWN) 
for drug-related emergency room episodes 
and medical examiner cases for drug related 
fatalities. Substance abusers in treatment pro- 
grams are analyzed through the Client Ori- 
ented Data Acquisition Process(CODAP).? 

The combined data demonstrates trends 
of the increased use of marijuana in the 
1960’s, heroin in the 1970’s and cocaine in 
the 1980’s. The magnitude of the problem is 
reflected by the quantity of drugs involved. 
Drug traffickers bring four metric tons of 
herion, 70 metric tons of cocaine, and 
15,000 metric tons of marijuana into the 
U.S. every year.3 

The percentage of high school seniors 
who used marijuana reached a high of 60.3 
percent in 1980 and declined to 54.2 percent 
in 1985. Frequent marijuana users increased 
in number during the middle of the 10-year 
period beginning in 1975.4 In 1985, the Na- 
tional Household Survey on Drug Abuse 
estimated 62 million people of the United 
States have tried marijuana. Marijuana 
abuse was the greatest when the public’s per- 
ception of its harmfulness was the lowest. 

Use of marijuana has been harmful to a 
United States Supreme Court nominee and 
many others. In addition to the stigma and 
criminal implications of using an illegal sub- 
stance, marijuana physiologically impairs 
social functioning and the general health of 
its users. Marijuana interferes with the nerv- 
ous, cardiovascular, respiratory, and other 
major body systems. Marijuana abuse re- 
duces individual performance. Marijuana 
is considered the gateway drug to the most 
destructive drugs. Those who frequently 
abuse marijuana are those most likely to 
abuse cocaine. 
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Only recently have the devastating effects 
of cocaine abuse become well understood. 
In 1973, the Strategy Council on Drug 
Abuse analyzed cocaine abuse and found 
that cocaine overdose was not a significant 
cause of death, and that only a very small 
number of people were treated for cocaine 
abuse. We now know that from 1981 to 
1985, emergency admissions to hospitals as- 
sociated with cocaine abuse increased from 
3,296 to 9,946. Deaths each year associated 
with cocaine nationwide have tripled to al- 
most 600 since 1981. Cocaine’s toll on so- 
ciety is increasing with an estimated 25 to 
30 million Americans trying it.5 

Cocaine abuse is now more deadly. The 
inhalation of powdered cocaine in the hy- 
drochloride form was formerly the normal 
method of use. Very few people converted 
cocaine from hydrochloride to the vapor 
form, for direct inhalation into lungs and 
rapid entry to the circulatory system. The 
gas or vapor form of cocaine, the most 
deadly, is obtained through smoking or 
freebasing. Cocaine for consumption in va- 
por form is now readily available. Crack co- 
caine is in freebase form, the more addictive 
form. According to Robert Byck, profes- 
sor of psychiatry and pharmacology at Yale 
University Medical School, “The extremely 
pleasurable nature of the experience, which 
is often followed within minutes by a 
dysphoric crash, results in a rapidly estab- 
lished addiction.” Crack is illegally sold on 
the street in doses of up to 100 mg. for $10. 
Crack is more affordable than cocaine hy- 
drochloride which is sold in gram quanti- 
ties for around $100. As cocaine availability 
has increased, the price has decreased, re- 


sulting in increased abuse. 

Always deadly, heroin abuse has taken 
on an awesome new spector. Acquired Im- 
mune Deficiency Syndrome is transmitted 
between abusers through shared, dirty nee- 
dies. The increased distribution of a “black 
tar” type of heroin, purportedly high in pu- 
rity and low in price, has increased the fatal 
consequences of heroin addiction. Alcoholic 
heroin users are threatened by the deadly 
combined depressive effects of alcohol and 
heroin.” 

The amazing penetration of cocaine into 
our society is evidenced by the fact that al- 
most 80 percent of those arrested for seri- 
ous crimes in New York City from Septem- 
ber through November 1986, tested positive 
for some form of cocaine use, a 38 percent 
increase since 1984. Among New York City 
arrestees, the biggest increase in cocaine use 
was among 16- to 20-year-olds.® 

Why do people abuse drugs? Curiosity, 
peer pressure, depression, hedonism, rebel- 
lion, alienation and attempts to get more 
out of limited abilities are some of the rea- 
sons cited. Once used, addiction occurs 
when physiological symptoms occur when 
regular use of a drug is discontinued.? 

The costs of substance abuse to society 
are tremendous: crime;!® lost productivity 
in the workplace; accidents on the job;!! lost 
guidance to children in the home; loss of con- 
tributions to the community; medical and 
hospital costs from the substance abuse, as 
well as related trauma and exacerbation of 
other diseases. According to a Newsweek 
editorial, millions of drug users have a $110 
billion a year drug habit.!2 In 1985 the U.S. 
spent over $100 million on narcotics con- 


trol programs worldwide, or one-tenth of 
one percent of consumption.'3 
Substance abuse is a disease involving 
many substances, both legal and illegal. Al- 
cohol is still the most available and most 
abused substance. Cocaine has reached all 
walks of life. Prescription drugs are widely 
misprescribed and abused. Heroin, mor- 
phine and other opiates are deadly. Glue, 
PCP and “designer” drugs are destroying 
lives. Various estimates of the economic 
costs to society have been made: alcohol, 
$116 billion per year; smoking, $95 billion 
per year; other drugs, $60 billion per year.!4 
We attorneys and counselors at law have 
a responsibility. We went to law school to 
be able to help people with legal difficulties. 
Addicts need our help. Help doesn’t come 
easy. Even for physicians, diagnosis and treat- 
ment of addicts are difficult. Addic- 
tionology, the science of the treatment of 
addiction, is a relatively new specialty of 
medicine. Many M.D.’s are not adequately 
informed about addictionology. Through 
drug prescriptions, doctors many times in- 
advertently create addictions. Patients in 
mental hospitals are often drugged into sub- 
mission.!5 We should do the best we can to 
appropriately refer our clients to profession- 
als who can help limit the toll of drug abuse. 
We can identify substance abusers by rec- 
ognizing the signs, some of which are: 
© Automobile accidents, especially one- 
car crashes. 
DUI arrests. 
® Loss of job. 
© Dissolution of marriage. 
®@ Sexual problems. 
© Lawsuits. 
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-@ Shoplifting and other criminal arrests. 
@ Altered sleeping patterns. 


© Poor personal appearance and hygiene. 


© Mood swings. 
© Depression. 
© Complaints of generalized ilinesses. 


_ @ Missed appointments and high absen- . 


teeism. 

© Withdrawal from activities and friends. 

© Excessive gambling losses. 

© Paranoia. 

© Embezzlement and white-collar crimes. 

© Problems in school. 

Look at the client’s history. Has the cli- 
ent been responsible in the past? Check with 
family, friends and business associates. Has 
the client suddenly changed? 

Drug testing should be performed and ana- 
lyzed carefully. Test results can be easily 
misinterpreted by those inexperienced in 
pharmacology and toxicology. Eating a 
poppy-seed roll can yield a positive mor- 
phine test.!© With three days of warning, a 
temporarily abstinent cocaine abuser may 
yield a negative cocaine test, because cocaine 
is metabolized in 72 hours. Screening should 
be followed by a detailed confirmation.!7 

When you have a good idea that a client 
or fellow professional!’ is a substance 
abuser, you should determine what kind of 
program should be recommended. Many 
hospitals are looking to fill beds now that 
diagnostic-related groups have emptied hos- 
pitals. Quality varies widely among treat- 
ment programs. Addiction treatment pro- 
grams have been shortened because insurors 
normally only pay for 28-day programs. An 
affiliated continuing out-patient program 
is essential to recovery. 


What programs are most effective? Ask 
around. Check the credentials of the direc- 
tor. Talk to fellow professionals at Florida 
Lawyers Assistance Network (1-800-282- 
8981). Professional groups with similar 
programs are usually cooperative with re- 
ferrals: Physician Recovery Network (904- 
354-3397); Nurse Intervention Program 
(904-359-6338). 

How do you get a client into the appro- 
‘priate program? Denial and avoidance 
make the commitment to treatment a dif- 
ficult task. Call the recommended programs 
for suggestions. Friends and family are 
often used for interventions. Interventions 
involve close friends, relatives and business 
associates who, with an addictionologist, 
meet with the substance abuser to discuss 
the problem. Interventions help a substance 
abuser recognize the severity and reality of 
the problem and obtain appropriate treat- 


- ment. The Comprehensive Alcoholism Pre- 


vention, Control and Treatment Act, F.S. 
Ch. 396, provides for emergency treatment 
as well as involuntary treatment of alcohol- 
ics. F.S. Ch. 397 provides similar help for 
drug dependent people. Involuntary drug 
abuse treatment is provided in F.S. 
§397.052, and the confidentiality of records 
of drug .abusers is controlled by F.S. 
§397.053. 

Given our perspective as lawyers, we can 
identify substance abusers and refer them 
for treatment. Let us open our eyes and use 
every opportunity to help substance abus- 
ers turn their lives around. 8 
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Environmental and Land Use Law Writing Contest 


The Environmental and Land Use Law Section of The Florida Bar 
announces the 1988 Dean Frank E. Maloney Memorial Writing Contest. 

The author of the winning paper will receive an expense paid trip to the annual 
section meeting August 19-20, 1988, at Amelia Plantation, to receive the award. 


The winning paper will be edited and presented for publication in The Florida 
Bar Journal. 


Student authors should coordinate with their on-campus liaison professor 
for details concerning the contest: 


Professor Joe Mintz, Nova University Law Center 

Professor James J. Brown, Stetson University College of Law 
Professor Julian Jurgensmeyer, University of Florida 

Richard Hamann, University of Florida 

Professor Thomas Clingan, University of Miami 

Professor Donna Christie, Florida State University 

Leonard Pertnoy, St. Thomas University 


Deadline for submission of articles is May 29, 1988 . 
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perfect gift for home or office. Invest in 
your collection soon! 

Legal Vanity Fair Catalogue $2.00 


CLIVE BURDEN, INC. 
P.O. Box 2792 ¢ Naples, FL 33939 
(813) 643-3484 


LAWYERS SERVICES PAGES 


No Surprises Here 


Call us on your next 
Corporate Order. 
@ Consistent quality. 
@ Consistent delivery. 


Consistent fair 
pricing. 


SEAL & CEATIFICATE CO. 


4) 368-6666 
(980 -342-2538 


Rt. 1. Box 80, Morriston, FI 326685 


EXPERT WITNESS 


LPG- PROPANE - PETROLEUM 


28 owner/operator 
LPG & Fuel Oil business 


Specialized LPG schools, 
mechanical contractors license 


Competent speaker with court- 
room and meeting experience 


Write or call for brochure 

Doug Buchan 

Propane Professional Services 
4555 38th Street North 

St. Petersburg, FL 33714 
813/525-2728 


Universal Medical Legal 


Associates 
® A prestigious Peer Review Group 
®@ Unbiased malpractice 
EVALUATIONS 
® Modest fees by Board Certified 
Specialists 
@ Free telephone consultations 
® 48 to 72 hour Rush Service available 
Write to 
118 Olympus Way 
Jupiter, FL 33477 
(305) 575-0505 
(800) 223-5981 


TECHNICAL 
MEDICAL & DENTAL EXPERT 
SERVICES 
Engineering (all areas); Negligence; Acci- 
dent reconstruction; Products liability; 
Biomedical Injury Analysis; Metallurgy & 
Fracture Analysis; Athletics & sports safety; 
Criminalistics; Medical, dental and podiatry 
malpractice. Brochure. Medical & dental 
doctors in addition to technical experts 
on staff & available to consult and testify 
in all courts.Full range of laboratory services. 


INTER-CITY TESTING & 
CONSULTING CORPORATION 
8225 N.W. 13th Street 
Plantation, FL 33322 
(305) 537-1442 
Executive Offices: 

167 Willis Avenue 
Mineola, N.Y. 11501 
(516) 747-8400 


ACCIDENT 
RECONSTRUCTION 
and 
PROFESSIONAL HUMAN 
FACTORS 
(All in the Same Expert) 


DR. W. JUDSON KING 


Usable Systems Engineering, Inc. 
2838 Kansas St. 
Oviedo, FL 32765 


(305) 365-8343 


Over 43,000 readers 
can see your product or 
service here for only 
$240 


CALL TODAY 
BAR JOURNAL 


(904) 222-5286 


Columbia Research Associates 
P.O. Box 1702-111 
Gainesville, FL 32606 


FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antitrust — Loss of Profits — Real Estate 


J. FREMON JONES, PH.D. 


1-800-669-1110 
After tone — dial 111 


Advertisers Index can be found on page 77. 
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For More Information 
Return This Card Today 


THE FLORIDA BAR/NYNEX, 
25% DISCOUNT PROGRAM 


Attorney 
Address 
City/State/Zip 
Phone ( ) 
Plus information on: 


= 
j “ 
iM. 
im — 
| 
A 
Firm 


NO POSTAGE 
NECESSARY 
IF MAILED 
IN THE 
UNITED STATES 


BUSINESS REPLY MAIL 


FIRST CLASS MAIL PERMIT NO 20071 CORAL GABLES, FL 


POSTAGE WILL BE PAID BY ADDRESSEE 
THE NYNEX BUSINESS CENTER 

2100 Ponce de Leon Boulevard 

Coral Gables, FL 33134-9795 


When you need information of public record let CIS cut through the red tape, 
hassles and delays. You can feel confident calling CIS for fast, personal service 
and the most accurate data available. CIS provides you with information on corporate 
and UCC transactions and any matters of public record in 
Florida and nationwide. Let CIS cut through for you. 

Fast. Accurate. Economical. 


CORPORATION INFORMATION SERVICES. INC. 


File and Retrieve Documents of Public Record « UCC Information * Corporate Information * DMV Information 
Our services extend throughout Florida and the nation. 


P.O. Box 5828 « Tallahassee, FL 32314 502 East Park Avenue ° Tallahassee, FL 32301 
(904) 222-9171 or Toll Free 1-800-342-8086 
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..and now extra value for you! 


Add any of West’s® Key Number Reporters or Ultra Fiche For more information about West's 
editions to your library and save! For a limited time, your Key Number Reporters, without 


reporter purchase of $500 or more qualifies you for: pe ih gl wet 


15% MONEY-SAVING PROMPT SHIPMENT WITH TOLL FREE: 1-800-255-2549 
DISCOUNT; FREE DELIVERY; — 
DOWN PAYMENT; INTEREST-FREE TERMS UPTO mu WEST PUBLISHING COMPANY 


™ 50 W. Kellogg Blvd. 
60 MONTHS. P.O. Box 64526 


St. Paul, MN 55164-0526 


SAVE Enter a subscription to any West® Key Number Reporter AND EVEN MORE SAVINGS! 
and you can also purchase the appropriate West digest 
SOR E! at a special 15% set discount! ; within 30 days! id 


119933 


Offer expires April 29, 1988 9233-8/88 


© 1988 West Publishing Company 


ve 
4 
4 


